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The Lasker Awards for two types of outstanding service in mental 
hygiene were conferred Thursday, October 31 on Dr. W. Horsley 
Gantt, of the Phipps Psychiatric Clinic, Johns Hopkins School of Med- 
icine, Baltimore; Rev. D. R. Sharpe, President of the Ohio Mental Hy- 
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Announrement 


Commencing with this issue, this publication is no longer the 
Official Organ of the “Association for the Advancement of 
Psychotherapy.” It will continue with the title JOURNAL 
OF CLINICAL PSYCHOPATHOLOGY. 
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FOREWORD 


This publication in its early years, as many readers will recall, was 
devoted exclusively to the field of Criminal Psy chopathology. Subse- 
quent events indicated clearly, however, that a widened viewpoint to 
include the whole field of mental pathology must be brought to bear 
upon any evaluation of criminality, even though a large percentage of 
offenders do not fall definitely into that category. The investigator 
cannot remain oblivious to the fact that the incidence of psychopath- 
ology is greater among transgressors than among law-abiding people, 
nor can he ignore the impact of the Social Sciences in general upon the 
narrowly defined abnormal group with which he is concerned. Med- 
ico-legal considerations are foremost among these allied fields. Almost 
every practicing physician is called upon from time to time to give ex- 
pert testimony in criminal cases and this demand, of course, is made even 
to a greater extent upon psychiatrists and psychologists. A discussion of 
the relationship of Law to Medicine is therefore apropos. 


THE JOURNAL is pleased to submit to its readers a specialized 
issue concerned primarily with medico-legal topics. The present pa- 
pers represent a portion of the Second Series of symposia to be pub- 
lished in leading medical and legal journals throughout the country un- 
der the distinguished editorship of Dr. Hubert Winston Smith, Pro- 
fessor of Legal Medicine, University of Illinois. Dr. Smith has been 
most successful in securing a notable group of medical and legal experts 
whose studies include fifty or more topics of specialized interest and 
importance. Of the series, articles with a definite medical trend have 
been selected for this presentation. The hope is entertained that many 
problems of Law with which the psychopathologist has had to deal will 
be clarified. Certainly he may expect a sharper alignment of his own 
peculiarly circumscribed field to the wider approach of “the other fel- 
low.” 


The Editor 
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TRUTH AND JUSTICE 


ALBERT J. Harno* 
(Introduction to Symposium on Scientific Proof and Relations of 
Law and Medicine (2d series) 


The quest for truth and the quest for justice are prime motiva- 
tions in the law. Truth is the foundation, justice the superstructure. 
Neither is ever quite attainable, but the quest for them must be a con- 
stant one, lest the structure fall. We have come a long way in our 
search, but we are humbly aware that we still have far to go. We are 
convinced today (or are we?) that trial by battle and the ordeal were 
worthless machinery for the attainment of justice. How clear are we 
that the methods and procedures now employed in the settlement of le- 
gal disputes are adequate vehicles for justice? 

The quest for truth involves what the lawyer calls “getting the 
facts.” The facts must be had before a court can make a decision in a 
controversy, and often, as many good lawyers have discovered, when 
the facts underlying a dispute are found, the dispute is resolved with- 
out litigation. But the essential facts are often elusive and witnesses hard 
to find or obscure in their testimony. It is here, in getting at the facts 
and so arriving at the truth of a situation, that the man of science can 
often make a valuable contribution. 

In the cruder age, when the procedures we now employ in the law 
had their beginnings, the scientist had not yet put in his appearance, and 
so it is that there still is a want of awareness of his potential services to 
the law. Scientific crime detection is just in its infancy. We still are 
far from a full realization of the contributions available to criminal law 
administration from the psychiatrist and the criminologist. An explos- 
ion occurs and people are killed and property destroyed. The observa- 
tions of one chemical engineer based on his investigations of the situa- 
tion may be more reliable on the causes of the explosion than the testi- 
mony of a dozen eye-witnesses. 

This, indeed, is a scientific age and the law must ever make increas- 
ing use of the scientist in the settlement of disputes. But even so we 
must not underestimate the place occupied in this scene by the men 
trained in the law. The scientist can give us great impetus in our search 
for facts — in our quest for truth — but it remains for the lawyer to as- 





* B.S., LL.B., LL.D., Litt. D,; Dean of the College of Law, University of Illinois. 
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semble the facts applicable to a concrete controversy and it remains for 
a judicial tribunal to appraise these facts and to declare the legal result. 


Albert J. Harno. 
Urbana, Ill. 
April 1, 1946. 





LEARNING AND SCIENCE 


OLiveR WeENDELL Homes, Jr.* 


As most of those here have graduated from the Law School with- 
in the last twenty-five years, I know that I am in the presence of very 
learned men. For my own part, lately my thoughts have been turned 
to 


“old, unhappy, far-off things, 
And battles long ago;” 


and when the ghosts of the dead fifers of thirty years since begin to play 
in my head, the laws are silent. And yet as I look around me, I think 
to myself, like Correggio, “I too am, or at least have been, a pedagogue.” 
And as such I will venture a reflection. 

Learning, my learned brethren, is a very good thing. I should be 
the last to undervalue it, having done my share of quotation from the 
Year Books. But it is liable to lead us astray. The law, so far as it de- 
pends on learning, is indeed, as it has been called, the government of the 
living by the dead. To a very considerabe extent no doubt it is inevit- 
able that the living should be so governed. The past gives us our vo- 
cabulary and fixes the limits of our imagination; we cannot get away 
from it. There is, too, a peculiar logical pleasure in making manifest 
the continuity between what we are doing and what has been done be- 
fore. But the present has a right to govern itself so far as it can; and it 
ought always to be remembered that historic continuity with the past 
is not a duty, it is only a necessity. 





* Late Justice of the United State Supreme Court. An address delivered at a dinner 
of the Harvard Law School Association in honor of Professor C. C, Langdell, June 25, 
1895. Reproduced from Speeches, Boston, Little Brown & Co., 1918, by courtesy of 
the publishers, 
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I hope that the time is coming when this thought will bear fruit. 
An ideal system of law should draw its postulates and its legislative 
justification from science. As it is now, we rely upon tradition, or vague 
sentiment, or the fact that we never thought of any other way of doing 
things, as our only warrant for rules which we enforce with as much 
confidence as if they embodied revealed wisdom. Who here can give 
reasons of any different kind for believing that half the criminal law 
does not do more harm than good? Our forms of contract, instead of 
being made once for all, like a yacht, on lines of least resistance, are ac- 
cidental relics of early notions, concerning which the learned dispute. 
How much has reason had to do in deciding how far, if at all, it is ex- 
pedient for the State to meddle with the domestic relations? And so I 
might go on through the whole law. 

The talians have begun to work upon the notion that the founda- 
tions of the law ought to be scientific, and, if our civilization does not 
collapse, I feel pretty sure that the regiment or division that follows us 
will carry that flag. Our own word seems the last always; yet the change 
of emphasis from an argument in Plowden to one in the time of Lord 
Ellenborough, or even from that to one in our own day, is as marked 
as the difference between Cowley’s poetry and Shelly’s. Other changes 
as great will happen. And so the eternal procession moves on, we in 
the front for the moment; and, stretching away against the unattainable 
sky, the black spearheads of the arms that has been passing in unbrok- 
en line already for near a thousand years. 





INTERACTIONS OF LAW AND SCIENCE 
Husert Winston SMITH* 


Mr. Justice Holmes confessed, in one of his opinions, that in ex- 
plaining the genesis of a rule of law “A page of history is worth a vol- 
ume of logic.” He did not make the error of confusing understanding 
with justification: for him the role of history was to illuminate the for- 
ward path of law rather than to enforce allegiance to an outworn 





* A.B., M.B.A., LL.B., M:D., Professor of Legal Medicine, affiliated wih the College 
of Law and the College of Medicine, University of Illinois; General Editor of the Sym- 
posium Series. 
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creed.”’ With the penetrating discernment of a social prophet, he 
declared that “An ideal system of law would draw its postulates and its 


99(2) 


legislative justification from science. Years later, in a memorable 
address to members of the New York Academy of Medicine, Mr. Jus- 
tice Cardozo painted a bold and intriguing picture of “What Medicine 
Can Do for Law.” 

No well informed person contends that law can forsake the history 
of its own experiments and experiences; the real question is whether 
modern law and science can be brought into interactions which might 
spell a renaissance for both. 

If science is the father of truth, then surely law must be its moth- 
er, ready to be impregnated with the vital germ, to nourish the embryo 
and bring it to birth. 

In the age of Scientific Jurisprudence, law will gain new authority 
by deriving its rules and statutes from social data carefully collected; it 
will welcome illumination from cognate fields of learning to guide its 
formation of value judgments; historical rules will be put to the test of 
current utility; the pure intro-spectionist will have to move over for the 
inductive scholar and the functionalist; psychiatric criminology will 
lead to radical reform of our criminal law; behavior problems will be 
studied in law schools and a new type of lawyer will appear on the 
scene, trained to function as a social clinician. Law will aid men of 
medicine and of science to extend the social effects of their discoveries, 
to eradicate certain diseases, to help cure the wide-spread disturbances 
of physical and mental health which now spring from socio-economic 
maladjustments. Between law and science the whole fabric of society 
may be spun anew. 

These vital cooperations must be nurtured by joint programs of 
law schools and medical schools; by purposeful cooperation of physi- 
cian and scientist with members of the bar and bench. In the medical 


1. “I look forward to a time when the part played by history in the explanation of 
dogma shall be very small, and instead of ingenious research we shall spend our energy 
on a study of the ends sought to be attained and the reasons for desiring them.” (An 
address, Jan. 8, 1897) Harvard Law Review 10:457. 

2. Learning and Science (Speech at a dinner of the Harvard Law School Associa- 
tion in honor of Professor C. C. Langdell, June 25, 1895) Speeches by Oliver Wendell 
Holmes, Boston, Little, Brown & Co., 1918, at p. 68. 

3. When he gave the address on Nov. 1, 1928, Justice Cardozo was still Chief 
Judge of the Court of Appeals of New York. Printed in Law and Literature (and oth- 
er essays and addresses) by Benjamin N. Cardozo, New York, Harcourt, Brace and Co., 
Inc., 1931, at p, 70. 
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college the old lectures in medical jurisprudence must give way to an 
audacious program in Legal, Social and Industrial Medicine dedicated 
to systematic study of socio-legal-economico-scientific problems. 

The time is gone when law and science might continue to expand 
their authority while pursuing mainly a course of intellectual isolation- 
ism. The survival and security of man, and his hopes of happiness, de- 
pend upon the successful quest of social synthesis. 

Every social order is made up of illuminators, prime movers and 
followers. The hope of a stable and equitable society depends upon 
proper relations between all three; the prospects of social evolution may 
well depend upon the readiness of the illuminators and prime movers to 
exercise their great powers as trustees for the benefit of all. 

The challenge of our times is to secure maximum illumination in - 
advance of action; to strengthen fact-finding mechanisms and to protect 
the purity of proof; to bridge the old gulf between illuminator and 
prime mover; to lay the ghosts of antipathy and aloofness which separ- 
ate men and estrange them. Here, too, lies the challenge for those who 
join the ranks of the army Mr. Justice Holmes saw assembling to march 
in the cause of Scientific Jurisprudence! 

The law is both a reflective and a reflected science. If there is any 
thing which needs constant renovation it is the law. It needs extrinsic 
criticism to rescue it from historical errors and the obsolescence brought 
by time. To maintain its authority in an age of skepticism and science, 
it Must maintain communion with science and, indeed, with all of life. 

It is true that the present Symposium covers but a limited segment 
of the problems in which science and law have a common stake. But 
for that no apology is required. No man can say what might be done 
to bring the learning and experience of one great discipline to the aid of 
another. Areas of common interest have first to be demarcated: juxta- 
position of ideas leads to apposition and finally to active interaction. 
The present Symposium is devoted largely to problems of joint inter- 
est to law and to medicine; the same rationale may as readily be applied 
to relations of law and other disciplines. The participating authors have 
spoken with such clarity and authority that their contributions have 
been simultaneousy acceptable to a legal and a scientific journal. They 
have thus demonstrated the continuity of truth, and that law and sci- 
ence may both profit from concerted efforts to develop still broader 
forms of cooperation. 
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PHYSICAL FACTORS AND CRIMINAL BEHAVIOR* 


W. Norwoop East, M. D., F. R. C. P. 


Special Consultant to the Royal Navy; formerly H. M. Commissioner of Prisons, 
Englend and Wales, etc. 


INTRODUCTION 


It is instructive to examine general concepts from time to time and 
consider whether they are as valuable as they are assumed to be. There 
can be no doubt that many people unthinkingly form a composite pic- 
ture of what they believe to be the general appearance of the criminal. 
The portrait is invariably uncomplimentary, and some offenders, par- 
ticularly perhaps those who engage in fraud, take pains to improve their 
personal appearance as well as their manners in an attempt to disarm 
suspicion on the part of their intended victims. 

In the seventeenth century Sir Thomas Browne"? wrote: “There 
is surely a Physiognomy, which those experienced and Master Medi- 
cants observe, whereby they instantly discover a merciful aspect, and 
will single out a face wherein they spy their signatures and marks of 
Mercy. For there are mystically in our faces certain Characters which 
carry in them the motto of our Souls...” (italics mine). 

Among the immortal pictures of William Hogarth, the eighteenth- 
century satirist, were those which illustrated the principles of good and 
evil in scenes from the lives of The Two Apprentices. The results of 
Industry and Idleness were forcibly presented by contrasting success 
and honour in the one with crime and ruin in the other, and the latter in 
all its ugliness must have impressed those who reflected upon the lessons 
which the twelve engravings taught. In the nineteenth century the in- 
imitable illustrations of George Cruikshank depicting Fagin, Bill Sikes 
and other characters in the works of Charles Dickens also emphasized 
the association of crime and evil-doing with personal ugliness. And al- 
though the criminologist before the opening of the twentieth century 
had replaced the theological idea of sin by a mundane conception of 





* An extension of an article contributed to Mental Abnormality and Crime, and pub- 
lished by kind permission of the MacMillan Company, New York. 
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crime, he often failed to discard the opinion that this also was closely 
related to a repellant exterior. 

Authors as well as artists frequently refer to a connection between 
physiognomy and antisocial traits of character. Havelock Ellis stat- 
ed that when Homer described Thersites as ugly and deformed with 
harsh scanty hair, and a pointed head, like a pot that had collapsed to a 
peak in the baking, he furnished evidence as to the existence of a crim- 
inal type of man. Ellis mentioned the fact that long ago men referred 
to the organic peculiarities which they believed separated the criminal 
from the ordinary man, and quoted in support among others the pro- 
verbs: “Salute from afar the beardless man and the bearded woman,” 
and “Distrust the woman with a man’s voice.” : 


The often recalled assertion of Shakespeare’s Caesar, 


“Let me have men about me that are fat; 
Sleek-headed men and such as sleep o’ nights: 
Yond Cassius has a lean and hungry look; 

He thinks too much: such men are dangerous.” 


stresses the relation between bodily appearance and character. 


Although numerous treatises on physiognomy were published in 
the sixteenth century the development of anatomy in the seventeenth, 
substituting fact for fiction, diminished the quality of the output at that 
time. And by the Act of Parliament 17 George II c.5 (1743), all per- 
sons pretending to have skill in physiognomy were deemed rogues and 
vagabonds and were liable to be publicly whipped, or sent to the house 
of correction until the next sessions. Nevertheless, public interest in 
the subject continued, and an English edition of Essays on Physiognomy 
by Lavater (1741 - 1801) went through at least seventeen editions. 


ScHOOLs OF PENOLOGY 


The so-called classical school of penology is associated with the 
name of Cesare Beccaria, Italian publicist, mathematician, councillor of 
state, and magistrate, who in the year 1764 published his famous treatise 
Dei delitti e delle Pene (“On Crimes and Punishments”). He recom- 
mended the prevention of crime rather than punishment, and that if 
punishment was inevitable it should be prompt. He condemned con- 
fiscation, capital punishment and torture. His humane ideas directly in- 
fluenced reforming action on the Continent, and were utilized in the 
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French revolutionary code. Voltaire contributed an anonymous pre- 
face to Morellet’s French translation of Beccaria’s pamphlet.“ 

Some forty years later Samuel Romilly, lawyer, politician and 
friend of Mirabeau commenced his attempt to reform the cruel and il- 
logical criminal law of England, and although he obtained only partial 
success ensured ultimate victory by exposing its barbarity. His friend 
Jeremy Bentham, English philosopher and jurist, also devoted his pre- 
cise and analytical mind to the subject and severely criticized the state 
of the law. His theories upon legal subjects influenced legislation in 
other countries as well as at home. In his Introduction to the Principles 
of Morals and Legislation Bentham"? considered that mankind was gov- 
erned by two sovereign motives, pain and pleasure, and that the object 
of all legislation must be “the greatest happiness of the greatest num- 
ber” — a phrase used twenty-five years before by Beccaria in his famous 
treatise. 

In France, Rousseau, Voltaire and Montesquieu were associated 
with the humanitarian teachings of Beccaria, Romilly and Bentham, 
which assumed that every criminal act was a deliberate choice deter- 
mined by a calculation of its prospective pleasures and pains. All that 
was needed to overcome the criminal purpose was to provide for every 
crime a penalty sufficient to outweigh its apparent advantages. It was 
believed that excessive penalties, such as death, were unnecessary and 
therefore unjust. 

It is interesting to note that in the index to the text of Bentham’s 
volume on The Theory of Legislation reference is made to crime, of- 
fences and criminality, but none to criminals or offenders. In fact, al- 
though this school was seriously concerned with abolishing injustice 
and the vindictiveness of punishment, and believed that the function of 
punishment was solely deterrent, it paid little attention to the individ- 
uality of the offender. 

The neo-classical school of the revolutionary period in France 
which followed, although not departing from the doctrine of the classi- 
cal school that criminals are normal persons who have succumbed to 
temptation, modified the rigidity of Beccaria’s view and accepted the 
fact that there might be differences among criminals. It insisted on the 
recognition of different degrees of moral and legal responsibility in the 
case of children and lunatics for whom justice demanded special treat- 
ment. The new school also demanded the recognition of mitigating 
circumstances in general, and whilst the older school was concerned 
merely with the deterrent effect of punishment the latter considered also 
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that the reformation of the offender was one of the purposes of the 
award. 

The modern doctrine that the punishment of the individual rather 
than of the crime he has committed is of paramount importance is an 
outcome of the fundamental principle of the neo-classical school. 

The positive or anthropological school was a later product. It dif- 
fered from the view of Beccaria and his successors and returned to the 
original view that the man who commits crime is specifically different 
from the man who does not. It went further, and believed that the 
criminal was predestined to a criminal career on account of his inherited 
traits and that he was therefore wholly irresponsible. Although society 
must be protected from his criminal behavior the positivists considered 
that it was wrong and foolish to punish the criminal as if he were a free 
agent and able to select his course of conduct. This school aimed at the 
positive methods of science, and although many of the assumptions and 
alleged facts upon which its conclusions were based are no longer ac- 
cepted by the modern school, which has arisen during the last quarter 
century, a brief reference is due to some of its apostles. 


ANTHROPOLOGICAL RESEARCH 


The discoveries of Francis Joseph Gall in the anatomy of the brain 
will remain outstanding for all time. It is to be remembered, as the late 
Sir Henry Head pointed out in the Hughlings Jackson Lecture for 
1920, that the idea that the underlying structure of the brain has an ef- 
fect upon the formation of the skull, and in consequence that character 
could be foretold from the external conformation of the head, is only 
a smal] part of the theory put forward by Gall. 

It is a calamity that Gall’s scientific work is remembered for its 
mistakes rather than for its great achievements. 

Although Gall mapped on the skull organs of murder and theft, his 
co-worker Spurzheim, and his disciple Combe modified the nomencla- 
ture in order to avoid discredit to the system of phrenological deduc- 
tion. 

In an article published in the Transactions of the Phrenological 
Society in 1824, Combe referred to the discovery by Gall that the size 
of the particular portions of the brain bears a relation to the energy of 
particular mental powers and dispositions. He stated that the phren- 
ologist produces the actual skull of the criminal, or a cast of it, as evi- 
dence of the development, and proves the one exhibited to be authentic 
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and genuine. Having done so, he specifies the development of organs 
which it indicates. If the skull shows that Combativeness and Destruc- 
tiveness and Acquisitiveness are large, but Benevolence and Conscien- 
tiousness small, and the trial shows that the criminal was an unprincipled 
thief and an obvious murderer, he draws the conclusion that the organs 
and dispositions correspond, and that he is entitled to represent the case 
as additional proof that those parts of the brain are connected with the 
tendencies ascribed to them in the phrenological system. Combe be- 
lieved that if the real cause of human offences was excessive size and ac- 
‘animal propensities” it followed that mere 


‘ 


tivity of the organs of the 
punishment could not abolish crime, because it overlooked the cause 
and left it to operate with unabated energy after the infliction had been 
endured. 

Combe particularly insisted that criminal legislation and prison 
discipline should be based upon physiology, and especially the physi- 
ology of the brain and nervous system, in order to be efficient. He pub- 
lished a pamphlet to this effect under the title The Principles of Crimi- 
nal Legislation and the Practice of Prison Discipline Investigated, and 
Mr. Baron Alderson referred to it in his Charge to the Grand Jury at the 
Yorkshire Winter Assize of 1854 as a work which contained most val- 
uable material for careful thought and observations, which every sin- 
cere reformer of the criminal population ought to weigh well and con- 
sider. 

C. J. A. Mittermaier,'®’ Professor of Criminal Law in the Univer- 
sity of Heidelberg, in a letter to George Combe written in 1842, sug- 
gested that phrenology could be applied with advantage to form a cor- 
rect conception of the nature of certain crimes, and a sound judgment 
of the method of punishment necessary to deal with and prevent them. 
He believed that phrenology was of special importance in reference to 
questions of responsibility, in view of the consideration that certain or- 
gans of the mind which should guide a man’s conduct aright might be 
extremely deficient, and other organs which in excess incited to certain 
crimes might be enlarged, and in proportion circumscribe an offender’s 
responsibility. 

Although anatomy, physiology, endocrinology, psychology and 
practical experience discredit today the phrenological diagnosis of 
character, the criminologist remains indebted to Gall and his followers. 
For they directed attention to the importance of the study of the indi- 
vidual offender, and to the fact that criminal legislation and prison dis- 
cipline must be based upon scientific data in order to be effective. 








12 \W. Norwoop East 





Gall’s observations on the cranial formation of criminals induced 
Lauvergne to study the convicts at Toulon who were under his care.” 
He considered that the assassins presented “‘a peculiar face stamped by a 
seal of a brutish and impassible instinct. Their heads were large and re- 
ceding with notable lateral protuberances, enormous faces, and masti- 
catory muscles always in motion.” A year before Carus stated that de- 
linquents were to be distinguished by a narrow forehead, the insuffi- 
cient development of the occiput and the length of the cranium. 

Broca, who established the Anthropological Society of Paris in 
1859, gave attention to the peculiarities of the skulls and brains of crim- 
inals. Ten years later Dr. G, Wilson'*’ read a paper at the Exeter meet- 
ing of the British Association on The Moral Imbecility of Habitual 
Criminals as exemplified by cranial measurements. He measured the 
heads of 464 criminals, and concluded that habitual thieves presented 
well marked signs of insufficient cranial development, especially anteri- 
orly. In 1879 Francis Galton"? illustrated a lecture to the Royal In- 
stitution with a composite portrait of Alexander the Great made by com- 
bining his image on six different medals and pursued this method of in- 
vestigation in his studies on health, disease and criminality. He wrote 
“T have made numerous composites of various groups of convicts, which 
are interesting negatively rather than positively. They produce faces 
of a mean description, with no villainy written upon them. The indi- 
dividual faces are villainous enough, but they are villainous in different 
ways, and when they are combined the individual peculiarities disap- 
pear, and the common humanity of a low type is all that is left.” 

Among the criminologists of the latter half of the last century 
Lombroso held a foremost place. Havelock Ellis considered that he was 
influenced by the anthropological studies of Broca, the illuminating 
genius of Virchow, and Darwin’s Origin of Species which furnished 
him with an “atavistic key.”""’ In 1876 Lombroso published his 
L’Uomo Delinquente and considered the criminal as an anatomical and 
physiological organic anomaly. He was aided by Ferri, who later be- 
came interested in the social aspects of criminology, by the anthropo- 
metrical studies of Marro, and by Garofalo who applied the conception 
of criminal anthropology to the law. 

Lombroso’s anthropological investigations of criminals appear to 
have arisen accidentally from his discovery of anomalies in the skull of 
a brigand. In a statement before the Congress of Criminal Anthropol- 
ogy held in Turin in 1906 he described how “.. . at the sight of these 
strange anomalies as a large plain appears under an inflamed horizon, the 
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problem of the nature and origin of the criminal seemed to me resolved; 
the character of primitive man and of inferior animals must be repro- 
duced in our time.” 

A study of the skulls of 383 criminals caused him to believe that 
certain anomalies present were more marked in criminals than in the in- 
sane. He considered that a comparison with the skulls of savages and 
prehistoric man showed the atavistic character of some of the anomalies. 
He asks: “Is it possible that individuals afflicted with so great a number 
of alterations should have the same sentiments as men with a skull en- 
tirely normal? And note that these cranial alterations bear only upon 
the most visible modifications of the intellectual centre, the alterations 
of volume and of form.” 

Lombroso’s anthropological and physiognomic observations were 
the result of the examination by himself and other workers of 5,907 
criminals. He said: “The study of the living, in short, confirms, al- 
though less exactly and less constantly, this frequency of microcephal- 
ies, asymmetries, of oblique orbits, of prognathisms, of frontal sinuses 
developed as the anatomical table has shown us. It shows new analog- 
ies between the insane, savages and criminals. The prognathism, the 
hair abundant, black and frizzled, the sparse beard, the skin very often 
brown, the oxycephaly, the oblique eyes, the small skull, the developed 
jaw and zygomas, the retreating forehead, the voluminous ears, the 
analogy between the two sexes, a greater reach, are new characteristics 
added to the characteristics observed in the dead which bring the Euro- 
pean criminals nearer to the Australian and Mongolian type; while the 
strabism, the cranial asymmetries and the serious histological anomalies, 
the osteomates, the meningitic lesions, hepatic and cardiac, also show 
us in the criminal a man abnormal before his birth, by arrest of devel- 
opment or by disease acquired from different organs, above all, from 
the nervous centres as in the insane; and make him a person who is 
chronically ill.” 

C. Mercier”) criticizing the deductions of Lombroso wrote: “As 
no two human beings are precisely alike, as everyone departs in some 
respect from the average, and as no fixed average was ever ascertained by 
the criminologist, it was easy to pick out in every criminal some charac- 
ter or other that appeared exaggerated or defective to a prejudiced eye, 
and to declare that this character is a “stigmata of criminality.” 

Lombroso believed that his anatomical studies enabled him to dis- 
tinguish the criminal he believed to be born as such from the criminal 
of habit, passion or occasion whom he believed to be born with very 
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few or no abnormal characteristics. He believed in the identity of the 
“born criminal” and the “moral imbecile” and demonstrated many sim- 
ilarities between the former and the epileptic in height and weight, the 
brain and skull, the physiognomy, the flat and prehensile foot, the sen- 
sibility, the visual field, motility, tattooing etc. (Parmelee). And he 
found: “Criminality is therefore an atavistic phenomenon which is pro- 
voked by morbid causes of which the fundamental manifestation is 
epilepsy.” 

In a later volume, Crime, Its Causes and Remedies, Lombroso wrote 
the complement to his study on Criminal Man, and refuted the accusa- 
tion that his school neglected the social and economic causes of crime. 
He stated in the preface to the later work that “certain practical nations, 
less smothered than our own under a too glorious past, and for that rea- 
son less infatuated with the ancient codes, have already here and there 
arrived empirically, without knowing a word of criminal anthropology, 
at several of the reforms that I shall suggest. The asylum for the crim- 
inal insane, the truant schools, the ragged schools, the societies for the 
protection of children, and the asylums for alcoholics, and institutions 
which, without being a part of the criminal code, have been applied 
more or less completely in North America, England and Switzerland.” 

L. Grimberg,*) discussing emotional instability, which he con- 
siders is emotional defectiveness due to endocrine deficiency(a) and an 
actual organic inferiority, finds in this sense a glimmer of truth in the 
Lombrosian theory of the born criminal. He thinks that the frequent 
physical defects found in habitual ciminals have their explanation in 
the involvement of the endocrine glands concerned with growth and 
life activities. 

Hermann Mannheim writes:"*’ “Did Lombroso’s enthusiasm, 
however, really succeed in discovering the special criminal types that 
he sought, and are these types capable of definition according to an- 
thropological characteristics? The almost unanimous opinion of today, 
as is well known, answers the second question in the negative. It is es- 
pecially Lombroso’s identification of the born criminal type with the 
notions of atavism and degeneration; the exceeding importance which 
he attributed to epilepsy; his belief in an anthropological criminal type 
of even international uniformity that are commonly rejected. The main 
features of his theory of the anthropological stigmata of the born crim- 
inal have been disproved by Baer and Goring, who independently ex- 
amined the problem. Many of the statements made by Lombroso in 
this respect are today at best no more than curiosities, and even so far 
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as they are partly confirmed by later researches, they cannot be regard- 
ed as sufficient foundations for his sweeping conclusions.” 

Havelock F'llis""" in 1914 agreed with the statement of Hepworth 
Dixon in 1850 that the criminal countenance was at once repulsive and 
interesting. In the same volume he reproduced a series of imaginative 
portraits from the note books of Vans Clarke, a former medical officer 
of Pentonville prison. The artist stated that the portraits were neces- 
sarily taken in haste, but they were true and were considered to be suc- 
cessful likenesses. Later, Goring,"’) when medical officer of Parkhurst 
prison, compared them with a series of photographic outline profiles 
traced by him from a series of photographs selected at random from the 
official portraits of convicts at Parkhurst. Goring’s composite portrait 
suggests the ordinary citizen. The composite imaginary portrait re- 
sulting from the drawings of Vans Clarke favours imbecility. 

On my introduction to prison medical work at the opening of the 
present century I was impressed by the unattractive appearance of the 
convicts at Portland prison and attributed it to their criminality. The 
experience of later years proved this view to be mainly incorrect, and 
the unattractiveness to be due to four principle causes. One disappeared 
when the Mental Deficiency Act, 1913, came into operation and with- 
drew from the prison population an appreciable number of mentally de- 
fective persons. Further improvement was noticeable as soon as pris- 
oners were allowed to grow their hair instead of having it cut close to 
the scalp with clippers. Betterment increased when their clothes no 
longer bore the broad arrow stamp and the ungainly uniform of the 
prisoners was altered so as to approximate to ordinary civilian clothing. 
Perhaps the greatest change was observed when the harsh penal discip- 
line was replaced by humane understanding, for the facial expressions 
of many prisoners altered when they were no longer treated as crimi- 
nals to be suppressed, but as men and women whose co-operation was 
necessary for their reformation. 

IL have stated elsewhere''®’ that the student of criminal physiog- 
nomy is rightly concerned with more than mere facial and cranial out- 
lines. For if we accept modern psychological teaching that the instincts 
with their accompanying emotions form the basis of character and tem- 
perament and thereby affect human conduct, and if we consider that 
the emotional reaction is reflected in part by an alteration of facial ex- 
pression, we can believe that permanent and characteristic changes will 
be engraved upon the features by a frequently repeated emotion, or its 
corresponding mood if long continued. There can be little doubt that 
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in certain cases the facial expression so impressed may suggest the na- 
ture.of the crime and the habit of the criminal. But it is a suggestion 
only. For although everyday experience tends to show that some ob- 
servers are particularly gifted in the accurate interpretation of the facial 
expressions of casual acquaintances, estimations of character by this 
means in any series of criminal cases are so frequently at fault as to be 
quite unreliable unless corroborated by ascertained facts. 

Havelock Ellis” referred to anomalies of the teeth, ears, hair, 

trunk and limbs in criminals which various disciples of Lombroso enu- 
merated and regarded as stigmata of degeneration. It is nunnecessary 
to consider them here. Considerable stress was attached to the fact that 
tattooing was common among criminals. In the year 1901 I examined 
soo convicts at Portland to ascertain the frequency, and found that 43 
per cent were decorated in this manner. It seemed to be a smaller pro- 
portion than was usual in the personnel of the navy and army at the 
time. ‘1S? 
Although much of the research work carried out during the latter 
part of the nineteenth century failed to stand the test of time we recog- 
nize today the debt we owe to the men who were groping to find a trail 
which would lead towards the scientific understanding of crime and the 
informed treatment of criminals. As Mannheim"®) states Lombroso 
“saved criminal science from the shackles of merely academic abstrac- 
tions.” Moreover, Lombroso and his co-workers and followers taught 
us the fallacy of assuming that the use of a current scientific method of 
research is necessarily as valuable as an enduring scientific method of 
thinking. They also illustrated the fact that whilst progress depends 
largely upon new ideas, scepticism and suspended judgment, as Wilfred 
Trotter pointed out, are the very essence of the scientific mind. When 
considering their work we shall do well to remember Trotter’s declar- 
ation’*”) “The only way to the serene sanity which is the scientific 
mind — but how difficult consistently to follow — is to give to every 
fresh idea its one intense moment of cool but imaginative attention be- 
fore venturing to mark it for rejection or suspense.” 

The positive school studies the individual criminal as a bio-social 
phenomenon with the scientific means at its disposal. The rapidly de- 
veloping interest in the psychological aspects of morbid mental condi- 
tions since the earlier years of the present century has brought about an 
important change of emphasis from the anthropological to the psycho- 
logical associations of criminal conduct, and the research worker today 
studies the criminal as a bio-socio-psychological phenomenon. 
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ANTHROPOMETRICAL RESEARCH 


Kinberg‘*!’ states that the tendency of European criminology is 
rather towards the individual, endogenous theory of criminality, while 
Northern American criminologists are more inclined to see its chief 
causes in social factors. He considers that one of the reasons for these 
divergent attitudes to the causal problem may well be the considerable 
differences in the social conditions in Europe and America. He writes: 
“European society is old, its roots go far back into antiquity. Customs, 
traditions, moral standards, and behaviour-patterns have been inherited 
from father to son for countless generations, the growth of the popula- 
tion and material progress has been slow and continuous without sud- 
den changes . . . America, on the other hand, is a young country and has 
in a century doubled its population many times over, not by a natural 
growth, but chiefly owing to a stream of immigrants from all parts of 
the world . .. Owing to the enormous natural resources of the American 
continent the material advance has frequently been almost explosive . . 
In this heterogenous population there are also a great variety of moral 
conceptions which at the same time are more mobile owing to, among 
other things, the intensity of the social processes of disorganization and 
reorganization. Being uprooted from his mother country and its stand- 
ard of behaviour the quondam moral ideals of the immigrant become 
more or less completely demolished. That demolition means that for a 
longer or shorter period after his arrival in the new country and until 
he has had time — if he ever does — to adapt himself to the new social 
conditions, he is in a critical and dangerous state.” 

Grimberg‘*”’ considers that not only may there be a conflict be- 
tween a native-born child and his immigrant parents but also with the 
imposed concept from the outside with which the family itself is in 
conflict. Sheldon and Eleanor Glueck'**’ stress the fact that social 
workers and criminologists have often referred to the probable conflict 
of points of view and standards between the native born younger gen- 
eration and the foreign born elder, and consider this an important causal 
factor of criminality in America. 

Can there be any doubt that the personal and social dissimilarities 
of, say, the United States of America and Great Britain make it desir- 
able for each country to view the problem of crime in the other through 
lenses provided by that other? 

During the first decade of the present century seven medical offi- 
cers of the Prison Service of England and Wales carried out a series of 
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anthropometrical measurements in the convict prisons. Service condi- 
tions enabled Charles Goring to examine a larger number of men for 
this purpose than any other one of us in the team, and he was eminently 
suitable for collating the material. This he did between May, 1909, 
and November, 1911, in the Biometric Laboratory of University Col- 
lege, London, under Professor Karl Pearson. The results were publish- 
ed in 1913. 

Goring summarized the results of this inquiry into the physical 
characters of criminals thus: ‘**) “We have exhaustively compared, with 
regard to many physical characters, different kinds of criminals with 
each other, and criminals as a class with the law-abiding public. From 
these comparisons no evidence has emerged confirming the existence of 
a physical criminal type, such as Lombroso and his disciples have de- 
scribed (italics in original text). Our data do show that physical dif- 
ferences exist between different kinds of criminals: precisely as they 
exist between different kinds of law-abiding people. But when allow- 
ance is made for a certain range of probable variation, and when they 
are reduced to a common standard of age, stature, intelligence, and 
class etc., these differences tend entirely to disappear. Our results no- 
where confirm the evidence nor justify the allegations of criminal an- 
thropologists. They challenge their evidence at almost every point. In 
fact, both with regard to measurements and the presence of physical 
anomalies in criminals, our statistics present a startling conformity with 
similar statistics of the law-abiding classes. The final conclusion we are 
bound to accept until further evidence in the train of long series of sta- 
tistics may compel us to reject or modify an apparent certainty — our 
inevitable conclusion must be that there is no such thing as a physical 
criminal type” (italics in original text). 

Goring believed that “the tendency to be convicted and imprisoned 
for crime is influenced by the force of heredity in much the same way, 
and to much the same extent, as are physical and mental qualities and 
conditions in man.”'**’ Elsewhere, discussing the Aetiology of Crime 
he stated that his anthropometrical investigation assumed “the possibil- 
ity that environmental, as well as constitutional, factors play a part in 
the production of criminality.” 

Earnest Albert Hooton‘*”? is a recent critic of Goring’s work. In 
his anthropometrical study of The American Criminal Hooton states: 
“There are many portions of Goring’s work which are of great value. 
His notable contributions are in the study of criminal physique which 
he finds definitely inferior, thus confirming the conclusion of Lombro- 
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so, in the influence of age upon crime, in the vital statistics of the crim- 
inal, in the mental differentiation of the criminal (which again agrees 
with Lombrosian ideas), and in his investigations of ‘force of circum- 
stances,’ fertiliry and heredity. He cannot be denied great credit for 
his painstaking investigation of these important aspects of crime. He al- 
so deserves abundant praise for the variety of delicate and ingenious 
statistical devices he employs, although his method of using them is fre- 
quently culpable. 

“In his efforts to disprove physical differentiation of the criminal 
Goring displays most of the faults which he charges to Lombroso, and 
others of which Lombroso was never guilty. In an early stage of Gor- 
ing’s work, Professor Karl Pearson asked him the question, ‘And what 
if Lombroso’s theory be established by your analysis?’ ‘I shall accept 
it as the foundation of criminology, but shall none the less condemn 
Lombroso as a traitor to science.’ Professor Karl Pearson quotes this 
reply with apparent approbation, but it seems to the present writer* 
to epitomize the lack of an objective view-point and the prejudice 
which inevitably vitiates the work of the scientist who approaches his 
task with an emotional preconception of its issue. Actually Goring 
left the problem of the relation of the criminal’s physique to his offense 
unsolved. Mathematical formulae and verbal sophistries may befuddle 
lay readers, but no one who reads and understands Goring’s English 
Convict can accept his conclusions until he shares the prejudice of the 
author.” 

It is not my intention to enter this controversy. It must always be 
remembered that Goring dealt with a limited class of prisoners — reci- 
divists and others convicted of serious crimes. 

Hooton considers that “Criminals are inferior to civilians in near- 
ly all their bodily measurements. These differences attain statistical sig- 
nificance and general criminological validity in body-weight, in stature, 
in biacromial breadth, chest depth, chest breadth, cranial circumference, 
nose height, ear-length, head height, and upper facial height. Criminals 
also diverge from civilians in having higher fronto-parietal indices, low- 
er facial indices, higher nasal indices, higher zygo-frontal indices and 
greater relative sitting height. These differences appear to be inde- 
pendent of age and state sampling.” 

He declares that several outstanding morphological differences 
exist between criminals and civilians. For example, we are told that ta- 
tooing is commoner among criminals than among civilians, that crim- 
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inals have thinner beard and body hair and thicker head hair; that crim- 
inals have more straight hair and less grey and white hair. That low 
and sloping foreheads, thin lips and compressed jaw angles are com- 
moner in criminals than in civilians, and so on. 

Hooton believes that his information definitely proves that it is 
from the physically inferior element of the American population that 
native born criminals of native parentage are mainly derived. He says: 
“My present hypothesis is that physical inferiority is of principally 
hereditary origin; that these hereditary inferiors naturally gravitate in- 
to unfavourable environmental conditions; and that the worst or weak- 
est of them yield to social stresses which force them into criminal be- 
haviour.” He recognizes, however, that the results of his investigation, 
so far, cannot be said to have any great practical utility. In Crime And 
The Man‘**) he points out that “No one . . . would conceive it possible 
to utilize for purposes of practical criminal diagnosis any rigid multiple 
combination of morphological features supposed to constitute a criminal 
type... All that can be expected of the . . . typing of criminals is that 
excesses of this kind or that kind of offence may be demonstrated for 
the several sub-groups.” 

Frank A. Ross‘**’ reviewing Hooton’s anthropological study 
states: “Hooton appears to have the mistaken idea that all data gathered 
in any fashion in jails, penitentiaries, etc., are sample data in the sense 
that they represent the universe of the criminal. He makes brave and 
convincing defense of his materials and acknowledges certain flaws, 
even going so far as to correct some differences. But in the light of 
present day knowledge of sampling methods his data appear to be open 
at points to specific challenge.” William B. Tucker“®’ summarizes the 
objections raised by the critics of Hooton’s reports in his “Criminologi- 
cal Studies.” They say Hooton did not take non-physical factors into 
account sufficiently; his assumption that incarcerated criminals are rep- 
resentative of all criminals is untenable; his controls were inadequate; 
and some of his statistics are open to challenge. With regard to the first 
of these objections, Tucker points out that Hooton deliberately chose 
not to study the non-physical basis of crime, leaving that aspect to the 
sociologists and criminologists. Concerning the second, Tucker calls 
attention to the fact that there is some evidence that prison samples are 
not characteristic of all criminals, but this is a practical problem which 
is difficult to overcome when one wishes to study a group of criminals, 
and lacking the perfect group to be studied it may not be unwarranted 
to accept tentatively the representativeness of the prison group. As to 
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the inadequacy of Hooton’s controls, Tucker considers the objection 
does not pay enough attention to the fact that a total of 3,203 non-crim- 
inals were employed in the analysis. He also considers that careful study 
fails to reveal serious misuse by Hooton of statistical techniques, though 
the interpretation may be sometimes questioned. 

Tucker adds: “Making due allowance, therefore, for such relative- 
ly minor faults in Hooton’s argument, it still may be conservatively 
stated that physical (anthropometric) differences have been demon- 
strated between criminals and non-criminals, but especially among of- 
fence groups. If this position is tenable — and it seems to be, on the 
evidence available — there should be no cause for concern, but rather 
cause for quickened interest, to follow down a lead offering greater or 
less promise of solving the complex cause of crime.” He refers to Lang- 
feldt’s‘*”) findings that leptosomes and schizothymes were the com- 
monest physical and psychological types amongst criminals; to the work 
of Berry and Biichner‘**’ who found a correlation between the size of 
the head and intelligence and found criminals to have lower brain ca- 
pacity than other groups; to the anthropometric study of Illinois con- 
victs by Gray‘**’ in which the difficulty of the problem was seen in the 
fact that a great many of the measurements were affected by the age of 
the individual, and to the works of de Pina‘**’ and Frassetto'*”’ who ad- 
vocate a more comprehensive morphological method than reliance on 
such indices as the cephalic or nasal index alone. 

Attempts to assess the importancce of anthropometrical measure- 
ments and the physique of arrested criminals must be restrained by two 
factors. First, it is a matter of common observation that the criminal in 
custody is frequently drawn from a stratum of society in which the 
economic position is unfavourable for physical development. The ef- 
fect of the free issue of milk to school children in England, and a better 
approximation of their diet to developmental demands, will be watched 
with interest. It may affect the results of future studies concerning the 
relation of physique and crime in adolescent offenders.(b) It may show 
that both are affected by a common factor. Second, we do not know 
whether the criminal in custody belongs to a special type — the least 
intellectually fit, and in consequence the most likely to be arrested. 

The criminal is a product of the society in which he lives, and we 
have no reliable figures to show what the proportion of apprehended 
law-breakers is compared with those who escape arrest and are accept- 
ed as law-abiding samples of the community. The unarrested offenders 
are undoubtedly numerous, and Total War has made it clear for all to 
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see how many customers are also accomplices who encourage the black- 
market criminals. Further, from the point of view of moral turpitude 
and the amount of injury done to society, some observers may consider 
that persons who for their own gain rob others of the truth, by broad- 
casting false statements on political and other issues, are more culpable 
than many necessitous people who appear before a criminal court for a 
minor offence. (c) 


Recent ResEARCH AMONGST ADOLESCENT OFFENDERS 
IN ENGLAND 


During the years 1930-1936 inclusive, 4,000 male adolescent of- 
fenders from London and the surrounding areas were examined under 
my direction for the purpose of statistical study at Wormwood Scrubs 
Boys Prison.** Although the investigation was not primarily con- 
cerned with anthropometrical data a brief reference may be made to 
some of the findings. It should be noted that there were no means by 
which the difficulties arising when an attempt is made to compare large 
statistics of offenders in custody with a comparable and non-criminal 
group of the same size could be overcome. Indeed, no one can say how 
many lads in a non-criminal control group have committed undetected 
crimes, or how many of them would commit crime in future. The data, 
however, enabled a comparison to be made between lads with previous 
convictions and those of the same age with none. 


Stature. There was no evidence of association between repeated 
offences and stature. The mean height of lads with a record of offences 
against property and the person was greater than for the sexual and 
discipline(d) group of offenders at ages 16, 17 and 19, and was not ex- 
ceeded by any other group at 18, but at no age was the excess signifi- 
cant. The other groups did not show any significant variation either. 


Weight. There was no appreciable difference of mean weight 
between the first and second offenders; the excess was only apparent 
for those with a record of two or more previous convictions, but was 
not statistically significant for any age taken alone. The consistent ex- 
cess in weight of lads with more than one previous offence at every age 
could scarcely be fortuitous and could not be accounted for by the dif- 
ference in mean stature. It probably indicated a slightly better average 
nutrition or muscular development amongst the lads who had served 
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several sentences, and since the first sentence is usually one of probation 
the excess may be accounted for by the lads having received a more 
carefully balanced diet during the period of detention in an Approved 
School or Borstal institution than when at liberty. 

Hooton reached the opposite view, and found that recidivists 
among native white prisoners of native parentage, and at all ages in cer- 
tain prisons and reformatories in America, tended to be lighter in weight 
than first offenders. 

As I have said, the lads investigated at Wormwood Scrubs prison 
were selected from London and surrounding areas. A comparison of 
their mean heights and weights with the mean heights and weights found 
by Cathcart, Hughes and Chalmers in 1929 — 1932, in employed males 
of the same ages and mostly of the artisan class taken from London and 
other large towns in England and Scotland, shows no tendency for the 
lads convicted of crime to differ from them in stature, and there was no 
certain evidence of any association of criminal tendencies and under- 


weight. 


Chest Girth. Among the Wormwood Scrubs lads a slight excess 
of chest girth for repeated offenders compared with first offenders was 
found in nine out of ten half-year age groups, but in no case did the ex- 
cess amount to twice the standard error, and only in three groups was it 
greater than the standard error. Lads with a record of two previous of- 
fences showed excess over the first offenders at each age, whilst those 
with three or more previous offences registered an excess at 16 - 19 
years, but only at age 16 was the excess statistically significant. Hooton 
found that recidivists in the American criminals tended to be different 
in chest breadth in comparison with first offenders. When grouped ac- 
cording to the nature of the offences no significant differences were 
noted at any age in the lads at Wormwood Scrubs, nor was there any 
consistent tendency for any of the groups to have high or low chest 
measurements throughout the age scale (i. e€., 16 - 21 years). 

Pre-pubertal or pubescent development was noted in 20 per cent 
of the lads of 16 and 17 years, in 6 per cent of lads of 17 and 18, falling 
to about 2 per cent in lads at 20 years. There was no significant differ- 
ence according to the nature of offences. 

In connection with the hypothesis of physical inferiority among 
criminals accepted by Lombroso, Goring and Hooton it may be noted 
that the physique of the present. population in England has greatly 
benefited by modern hygienic improvements as well as nutritional bet- 
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terment, and that this has chiefly affected the social groups from which 
most offenders are drawn. The causality of environment cannot be de- 
nied. 

An observation in the year 1883 by Francis Galton,“”) when he 
was 61 years of age is instructive. He stated: “I may be permitted to 
give an example bearing on the increased stature of the better housed 
and fed portion of the nation, in a recollection of my own as to the dif- 
ference in height between myself and my fellow colleagues at Trinity 
College, Cambridge in 1840-4. My height is 5 feet 9% inches, and I 
recollect perfectly that among the crowd of undergraduates I stood 
somewhat taller than the majority. I generally looked a little down- 
ward when I met their eyes. In later years, whenever I have visited 
Cambridge I have lingered in the ante-chapel and repeated the compari- 
son, and now I find myself decidedly shorter than the average of the 
students. I have precisely the same kind of recollection and the same 
present experience of the height of crowds of well-dressed persons. I 
used always to get a fair view of what was going on over or between 
their heads. 1 rarely can do so now.” 


Vision. About 12% per cent of the lads investigated at Worm- 
wood Scrubs had bad or impaired vision. The proportion was rather 
higher at ages 19 - 20, but the excess over that at ages 16 - 18 was of 
doubtful significance. The group with a record of sexual offences 
showed a significantly higher proportion with poor vision at ages 19 - 
20, but not at ages 16 - 18. Combining all kinds of offences, the fre- 
quency of poor vision among the first offenders at each age group and 
significantly so at ages 18 - 19. The association of poor vision with mul- 
tiple offences was not significant when all ages were treated together. 


Hearing. Only four per cent of the lads had bad or impaired 
hearing. The proportion was significantly higher at ages 19 - 20 than 
at ages 16- 18. No evidence was found of any association between im- 
paired hearing and the number of offences. 

When considering the physique of adolescents, however, it is im- 
portant to remember the phenomenon of occasional acceleration of 
growth noted — as Duckworth points out*) — by Quetelet“ in 1870, 
and of periodic variation of growth investigated by Godin.“ The 
latter observer during a period of five years studied a large number of 
adolescents and measured 100 of them at intervals of six months during 
the period and found sudden augmentation of the increment of growth 
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at the fifteenth year. His figures were supported by those of Cartier‘! 
although Quetelet’s failed to exhibit a similar increase. Duckworth 
suggests that this may be due to the deliberate selection by Quetelet of 
his subjects. He adds that more recent researches distinguish two par- 
ticular periods of growth activity in respect of stature, namely from 5 
to 7 years and from 13 to 16 years respectively, and that with these two 
periods alternate others when circumferential growth predominates, 

G. E. Friend”) found that the school boys at Christ’s Hospital, 
Horsham, attained a maximum rate of increase in height during spring, 
while that for weight occurred in the autumn. He also found that dur- 
ing the latter half of the period when rationing was in force during the 
war 1914-18, the rate of growth as measured by the height tended to 
slow down in the sixteenth year, whereas under the more satisfactory 
nutritional conditions which later prevailed the retardation was not 
normally observed until late in the seventeenth year. 


OrHEeR RESEARCHES 


Age may be an important factor in the causation of crime. The 
Criminal Statistics, 1937, for England and Wales‘*® show that the num- 
ber of male offenders found guilty of indictable offences per 100,000 
of the population is greater in the age groups fourteen and under six- 
teen years than in the age group ten and under fourteen years. After 
the age of sixteen the rate per 100,000 shows a decrease in each succes- 
sive age period. Thus in the years 1930 to 1937 the average number of 
offenders of the ages ten and under fourteen years per 100,000 of the 
population in that age group was 788; at the ages of fourteen and under 
sixteen 822; at sixteen and under twenty-one years 708; at twenty-one 
and under thirty years 446; at thirty years and over, 171; whilst the 
average for all ages of the male population over the age of ten was 354 
per 100,000. 

Although no figures are available to show the amount of miscon- 
duct in children between the ages of 5 and 7 years, such as would con- 
stitute a legal offence if they had been aged 8 — when criminal respon- 
sibility in England and Wales may be proved — and which might be 
connected with growth activity, it is perhaps significant that Duck- 
worth’s second period of growth activity, namely from thirteen to six- 
teen years of age, corresponds with the period of most lawlessness. It 
would almost seem that the organism is so occupied with its physical 
development at this period that ‘there i is no surplus energy for social de- 
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velopment. The problem, however, is complex. Physiological, psy- 
chological and environmental factors may all press heavily upon the in- 
dividual during puberty and adolescence. 

W. Healy‘**’ found poor physical condition was relatively infre- 
quent either as a major or minor factor in the causation of delinquency. 
C. Burt'*”’ found among 197 boys and girls whose ages varied from 5 
to 18 years that in 12 per cent of the boys and 5 per cent of the girls an 
excessive and inadequate development of the physique figured as a 
probable factor in causing delinquency. Of these the delinquent boys 
were commonly undersized and the delinquent girls were usually over- 
grown. Burt states that the clearest instances of adolescent crime in his 
cases occurred when physical development was unusually early and 
mental and moral development retarded or delayed. He found prema- 
ture or excessive sexual development among nearly 10 per cent of the 
girls and only 4 per cent of the boys. In the typical case size, strength, 
figure and form, sexual functions and sexual consciousness were de- 
veloped prematurely together. He also found that defective physical 
conditions were, roughly speaking, one and a quarter times as frequent 
among delinquent children as they were among non-delinquent child- 
ren from the same schools and streets. 

Verner Wiley," in 1930, reported to the London County Coun- 
cil on 803 children (696 boys and 107 girls) admitted to Ponton-road 
place of detention. The group showed “a very marked inferiority in 
respect of nutritional state and physical make-up when compared with 
the average London children as met with in the age group examina- 
tions.” 

In an investigation into Juvenile Delinquency in the Liverpool area 
J. H. Bagot‘*”’ found among the delinquents and the general school 
population the most significant difference was a considerably greater 
amount of subnormal nutrition among the delinquents. He considered 
that there might be some reason to think that inferior health is an im- 
portant factor in causing delinquency. 

In 1936 A. Rhodes“*) carried out an enquiry, under the auspices of 
the Oldham Council for Mental Health, into the relationship of de- 
linquency and environment. He reported that 48.9 per cent of the of- 
fenders were of normal physique, 18.8 per cent were above normal, and 
32.2 per cent were below normal. Any case which deviated in its height 
and weight ratio by more than 5 per cent from the Anthropometric Ra- 
tio given in the Board of Education Medical Report was regarded as 
above, or below normal for the purposes of this classification. 
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F, E. E. Schneider,“®’ when medical officer at Pentonville prison, 
estimated the vital capacity of 600 adult recidivists on reception into 
and discharge from the prison. The results led him to conclude, within 
the limits of the investigation, that the vitality or health of the average 
criminal recidivist is not much below that of other men, that his health 
improved in favourable surroundings, which implied that his surround- 
ings were not favourable when he committed the offence, and that im- 
prisonment had a beneficial effect on his health. 

Benjamin Frank and Paul Cleland’ studied a group of 504 in- 
mates of the New Jersey State Reformatory and concluded that there 
was no significant relationship between physical capacity and mental 
level, nor between physical capacity and the type of crime committed. 
The evidence of a relationship between physical capacity and the num- 
ber of institutional commitments was inconclusive. On all tests of force 
the guards were superior to the inmates, but the latter were superior to 
a group of guards in the same institution with respect to velocity meas- 
ures. The authors used MacCurdy’s test and defined physical capacity 
as the capacity of the large muscle groups to translate power, and that it 
is “conditioned by two factors, that of muscular force inherent in the 
innervation of the muscle cells. Ideally these two factors should so 
combine in the expression of physical power that the result is efficient 
movement with the least expenditure of energy.” 

The degree of criminality in different offence groups, or even in 
persons in the same group, may be incorrectly assessed unless studies are 
made of individual offenders and the circumstances associated with their 
offences. Murder, for example, is necessarily punished more severely 
than theft, but the murderer who is reprieved, and is not insane, is un- 
likely to repeat his offence, whereas the criminal tendency of the thief 
often urges him to steal again as soon as he regains his liberty. Only ex- 
perience can assess the degrees of turpitude in different cases of murder 
or theft. 

The anthropological school believed the criminal was irresponsible 
on account of faulty inheritance, the environmental school placed the 
blame for criminality upon the society which allowed adverse social 
conditions to exist. The modern school, recognizing the importance of 
both inherited and environmental factors, finds sometimes one and 
sometimes the other predominates; and since physical and mental quali- 
ties sometimes overlap in a perplexing manner a reference to some mod- 
ern observations is warranted. 

A striking contribution to the study of the hereditary constitution 
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of the criminal has been made by Johannes Lange‘™? in his investiga- 
tion of criminal twins in Germany. His method involves a study of the 
behaviour of monozygotic twins, dizygotic twins and other siblings. 
Monozygotic twins are the result of fission of a single ovum, and dizy- 
gotic twins develop from two separate ova and their inherited qualities 
are no more alike than those of siblings who are not twins. The child- 
hood environments of both classes of twins, however, are likely to be 
similar. If so, and if hereditary factors dominate behaviour, a closer 
similarity in conduct may be expected in monozygotic than in dizygotic 
twins. If the hereditary factor is of little importance the criminality of 
pairs of monzygotic twins will show no more similarity than in pairs of 
dizygotic twins and the dissimilarity in the criminal behaviour of mon- 
ozygotic twins will provide material which will enable the environ- 
mental factors to be assessed. Since the environmental factors will be 
more nearly the same in dissimilar twins than in any other pairs of sib- 
lings, except mono-ovular twins whilst the hereditary endowment will 
be the same, differences between the behaviour of pairs of the former 
and pairs of the latter will tend to increase as the influence of the heredi- 
tary factor decreases. If, however, the hereditary factor is important 
and the environmental factor is unimportant the criminal behaviour of 
monozygotic twins will be more alike than that of the dizygotic twins, 
and that of the latter will show no more similarity than is found in any 
other pair of siblings. In 13 monozygotic pairs of twins Lange found 
both twins had been sentenced for an offence in 10 cases, and in 5 cases 
only one twin had broken the law whilst the other had not. Of 17 dizy- 
gotic twins both twins had only been sentenced in two cases, whilst in 
all the rest only one twin had come before the courts and the other had 
not. A comparison between the criminality of dizygotic twins with 
the criminality found in ordinary siblings showed that both of a pair of 
dizygotic twins were not sentenced more frequently than was expect- 
ed. Lange concluded that: “Heredity does play a role of paramount 
importance in making the criminal. Our rough figures also permit the 
conclusion that heredity alone is not exclusively a cause of criminality, 
but that one must also allow a certain amount for environmental influ- 
ences. Even our monozygotic pairs did not by any means show com- 
plete agreement in their attitudes to crime. The fact that in about one 
quarter of the cases only one of the monozygotic twins was sentenced 
must be interpreted as showing that in these cases some environmental 
influence or other determined the criminal behaviour.” 

The Rosanoffs and Handy‘ found in 97 pairs of twins of an 
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adult criminal group 33 pairs of male twins who were probably mono- 
zygotic. In 22 cases both twins were criminal, in 11 only one was 
criminal, the other not. There were 23 pairs of dizygotic twins in the 
group, and in only 3 cases were both of the twins criminal. A similar 
result was found for female monozygotic and dizygotic twins. 

Heinrich Kranz‘**) found in 32 monozygotic twins 21 (66 per 
cent) were concordant, each twin of the pair having a criminal record; 
and 11 (34 per cent) were discordant. Of 43 dizygotic twins of the 
same sex 23 (54 per cent) were concordant and 20 (46 per cent) were 
discordant, and of 50 dizygotic twins of different sex 7 (14 per cent) 
were concordant and 43 (80 per cent) discordant. He adds: “This in- 
dicates that of the monozygotic twins, about two-thirds were concor- 
dant in respect of criminality; of the same sexed dizygotic, about one 
half were concordant, and of different sexed twins about one seventh 
were concordant.” 

Fredrich Stumpfl found in a modern study that the number of 
criminal pairs was 11 out of 18 identical pairs, and 7 out of 19 fraternal 
pairs. These deductions, like those of Lange, are based upon small 
numbers, but personal experience leaves me in no doubt that certain 
crimes are almost entirely endogenous; for example, those directly due 
to constitutional types of mental disorder. Others appear to be almost 
entirely exogenous; for example, offences committed by normal per- 
sons under the stress of particular circumstances. 

In the investigation at Wormwood Scrubs prison a criminal heredi- 
ty was significantly associated with a history of more than one convic- 
tion in lads with a record of offences against property, and it appeared 
probable that for about 60 lads in the group of 3,622 a criminal family 
history was a causative factor in the commission of further offences 
after the first conviction. There was no evidence of any association be- 
tween an insane heredity and the number of convictions. The figures 
suggest that a family history of mental defectiveness may have been re- 
sponsible for about 6 lads committing offences in the discipline and sex- 
ual groups, and that a family history of epilepsy might be considered 
responsible for about 8 lads committing offences in the discipline group. 
But I have no reason to consider from our work at Wormwood Scrubs 
or from other personal experiences over many years that criminality, as 
such, is transmissible. 


CoNSTITUTION Types 


Kretschmer’s work on Physique and Character“ led him to con- 
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sider that there is a distinct relationship between the two, and he classi- 
fied the physical characteristics of some 400 men and women into four 
types: The asthenic or leptosome is of slight physique and is essentially 
deficient in thickness and of average unlessened length, the deficiency 
in thickness is present in all parts of the body so that the average weight 
as well as the total circumference and breadth measurements are below 
the general average for males. The athletic type is recognized by the 
strong development of the skeleton, musculature and skin; the height is 
above the average and the torso broad. The pykunic type is character- 
ized by middle height, rounded figure, deep vaulted chest and promi- 
nent abdomen. The dysplastic type is, for the most part, undersized, 
in the fact there is a scanty and insufficient modelling of the prominent 
parts of the nose, lips and chin. The bony relief of the forehead is cor- 
respondingly weak. 

Kretschmer divides the temperaments into schizothymic — the re- 
served shut-in, solitary, day-dreaming type, and the cyclothymic — who 
present well marked mood-swings, at one time elated at another de- 
pressed. He divides these two main groups into sub-groups and con- 
siders that schizophrenic patients are derived from the former group, 
and manic-depressive patients from the latter. He formulates his re- 
sults thus: ‘*"’ “There is a clear biological affinity between the psychic 
disposition of the manic-depressives and the pyknic body type. There 
is a clear biological affinity between the psychic disposition of the schi- 
zophrenic and the bodily disposition characteristic of the asthenics, ath- 
letics and certain dysplastics. Vice versa, there is only a weak affinity 
between schizophrenic and pyknic on the one hand, and between cir- 
culars and asthenics, athletics and dysplastics on the other. 

E. Mezger'**’considers the pyknic type of person, being more so- 
ciable and adaptable, is less likely to commit crime and is more easily 
reformable. G. Aschaffenburg‘®? believes the pyknic type is prevalent 
among occasional offenders, and that the asthenic and athletic types 
have a larger share among habitual offenders. 

Werner S. Landecker‘” refers to two studies, each based on 100 
cases, one published by Kurt Boehmer‘®” dealing with inmates of a Ger- 
man prison, the other by S. Blinkov‘* dealing with murderers of Turk- 
ish descent in the Russian province of Aserbaidzan. In both groups the 
proportion of pyknics was considerably lower than that of the other 
types. The German study does not substantiate the assumption that 
pyknics commit acts of violence but the athletic type appeared to be 








Physical Factors and Criminal Behavior 31 








associated with such offences. In the Russian study asthenics outnum- 
bered any other type among the murderers. 

Willemse‘**? 
linquents in South Africa between the ages of 16% and 2114 years. But 
a perusal of the literature will cause many to doubt whether the types 
are as definite as described or have the importance claimed for them. In 


records a series of detailed observations upon 177 de- 


a prison population extreme forms, as elsewhere, are seen but transition- 
al forms and mixed types occur. Kretschmer himself acknowledges the 
fact that mixed types occur. Kretschmer himself acknowledges the fact 
fact that mixed types are as frequent as pure. He states: “Our description 
of types... refers not to the most frequent cases, but to ideal cases, to 
such cases as bring most clearly to view common characteristics which 
in the majority of instances appear only blurred, but which, all the 
same, can be empirically demonstrated.” 

Numerous leptosomes and athletics, but only one pyknic, were met 
with by Olof Kinberg'””’ in a group of murderers examined by him. 
He found pyknics also were rare among habitual criminals, but lepto- 
somes, athletics and mixed forms were numerous. He does not, how- 
ever, state the number of murderers in the group nor the proportion of 
pyknics to asthenics and athletics in the general population of Sweden. 

The difficulties of relating temperament and physique in individ- 
ual cases is apparent from the literature. For example, S. Kraines‘*’ 
states that in studying a freshman medical school class he found it al- 
most impossible to classify the majority of students into typical physical 
categories, and only a few extremes were of a typical character. Lin- 
ford Rees‘™” in a recent investigation into physical constitution and ab- 
normal mental states in 389 soldiers who were successive admissions to 
hospital found no evidence for definitely segregating physical types of 
the kind envisaged by Kreschmer. He formed the opinion, however, 
that the physical aspect of human constitution is more than an inciden- 
tal factor, not only in determining susceptibility to mental disorder but 
also influencing the form and progress of the illness. Rees considers 
that the study of physical constitution as an integral part of the total 
personality should prove an interesting study for clinical research in 
psychiatry. 

According to J. T. Cohen,‘ ‘ Kreschmer’s work on physique 
and character offers little that is new. In an analysis of the anthropo- 
metric measurements of male and female patients suffering from mental 
disorder he found two factors, one governing general growth or mag- 
nitude, and the other governing differences in proportion. On eliminat- 
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ing the general factor he found a statistically significant relationship 
was established between physical proportions and a diagnosis of men- 
tal disorder. 

The relation of physique to temperament is even more elusive in 
adolescents than in adults, and in the investigation of the adolescent of- 
fenders at Wormwood Scrubs Prison any attempt to ascertain the con- 
nection was intentionally omitted. Nevertheless, the criminologist must 
keep himself informed with the recent studies of workers in this field. 
If much of it refers to physical and psychotic types, rather than to those 
who are criminal, there may be nevertheless an indirect association if 
crime occurs in a psychotic who belongs to a definite physical type. 

However this may be, I entirely agree with Landecker’s view: 
“The thesis of an association between physique and character should be 
applied in the field of criminology with extreme caution . . . There are 
a variety of other factors which contribute also to the formation of be- 
haviour patterns. Science is not yet in a position to determine the share 
of the constitutional factors as compared with others.” 


Puysicat ILLNESS AND CRIME 


The behaviour of a man who is ill often differs much from his be- 
haviour when well, and although the significance of the association be- 
tween ordinary physical illnesses and criminal behaviour is often incon- 
elusive a direct connection can sometimes be traced between the illness 
of an offender and his offence. Such was the case in an elderly invalid 
who many years ago suffered from a severe attack of bronchitis which 
confined him to bed seriously ill and made him depressed, anxious and 
irritable. After a quarrel with his wife he was left alone whilst she 
sought protection in the house of a neighbour. He left his bed and fol- 
lowed her, supporting himself by the street railings in front of the 
houses and killed her. Elsewhere‘’’ I have described cases where per- 
sistent criminality was attributable to head injuries received during the 
War 1914-18. Wallace‘) found delinquents more physically mature 
but presenting a greater number of physical defects than ordinary 
school children. Lott‘™* found in a series of |oo court cases represent- 
ing specially difficult problems that physical disabilities were present in 
26 and had a very definite bearing on the behaviour of 12 of them. 
Hrdlicka‘") states that there is not a single physical sign, or collection 
of such signs, that would justify the diagnosis of anyone as a prospective 
criminal. 
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Many important new facts are appearing as a result of investiga- 
tions into the activities of the endocrine glands—for example the pitui- 
tary, thyroid, gonads, and adrenals — whose internal secretions affect 
the functioning of the individual. At the same time it must be admitted 
that although the resulting knowledge is impressive its present applica- 
tion in the treatment of criminals leaves much to be desired. E. Ma- 
pother and A. Lewis,‘ writing in 1937 stated: “Evidence, still incon- 
clusive, is accumulating to suggest that the blind use of the endocrine 
glands in the theory and practice of psychiatry has had its day.” 

Organic inferiority is not uncommonly associated with criminal 
behaviour. Many cases of exhibitionism in men and lads is the result of 
sexual inferiority, and occasionally cases of murder are based upon it. 
A young man murdered his ardent sweetheart and then attempted sui- 
cide because he feared a degree of impotence would prevent his con-— 
summation of the marriage. At the same time, as we look out upon the 
world, we find that although organic inferiority may result in delin- 
quency and crime it frequently leads to great social success. 

It may be difficult to decide in particular cases whether the physi- 
cal or mental condition of an offender has been predominant in causing 
a crime. A jealous young man murdered his sweetheart and was sen- 
tenced to death. He was under the observation of an experienced pris- 
on psychiatrist before and after trial and until conviction showed no 
evidence of physical or mental disease. After the trial he became un- 
usually anxious and developed tachycardia, excessive sweating and fine 
tremors of the hands. There was no exophthalmos, but the physical and 
mental state suggested a mild degree of thyroid dysfunction. When I 
examined him the condition had been present for several days. I attrib- 
uted it to his position, and this view was corroborated by the fact that 
all the symptoms disappeared a few hours after his suspense was re- 
moved on being told that the sentence was to be carried out. 

A brief reference is here due to the much debated question con- 
cerning the advisability of sterilizing criminals. It may be stated with 
confidence that no physician, biologist, eugenist, or criminologist is in a 
position to declare that the criminality of any individual will be trans- 
mitted. As I have said elsewhere‘ amidst so much difficulty, doubt 
and perhaps misunderstanding, eugenic sterilization, as a means of com- 
bating crime, appears to be unwarranted. The minor operation is in- 
appropriate as a prevention of sexual crime. Even the major operation 
does not necessarily castrate the mind. It may be harmful to the indi- 
vidual operated upon, and may also lead to a false sense of security in 
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the public mind. At the present time there is insufficient evidence to 
determine its value in this connection. Both minor and major opera- 
tions, as punitive expedients, are contrary to public sentiment. 


CoNCLUSION 


In this matter as in other human affairs the picture is inevitably one 
of constant change, and the relation of physical factors to criminal be- 
haviour demands further exploration in many directions. For example 
the treatment of certain forms of criminal behaviour by organotherapy; 
the treatment of emotional imbalance in adolescents on the lines recent- 
ly advocated by Harold S. Hulbert;‘” a large scale comparison of the 
electroencephalographic records of aggressive criminals and normal 
people; the effects of hypoglycaemia, hydration, and hyperventilation; 
and so on. Misconceptions in the past have often obscured research, 
and the findings should always be compared with those of other field 
workers, whilst patience, scepticism and suspended judgment should 
be our watchwords. 
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Historical. Tests to identify material as blood, even when dried, 
have been known for a long time, but they generally depended on prop- 
erties common to all mammalian blood. Therefore it was extremely 
difficult, prior to the introduction of immunological methods, to come 
to a decision in regard to what was often the most vital point of all, 
namely whether the suspected material was of human or animal origin, 
or, if of animal origin, which species it was derived from. This decis- 
ion is now relatively easy, and since this is so, and since immunological 
methods have been used routinely for a good many years, we tend to 
forget how great a difference they have made. In the present chapter 
we shall be concerned precisely with the application of such methods 
to forensic medicine, and the conclusions which may be drawn. 


General. The general principle is easy to state. Animals possess 
the power of producing protective substances, called antibodies, which 
may react in various ways with disease producing agents, or products 
derived from them. In 1897 Rudolf Kraus found that if animals were 
injected with certain bacteria, one bodily response, particularly after 
repeated injections, was the production, reaching a peak a week or so 
after the last injectcion, of antibodies which appeared in the animal’s 
blood serum. If serum,’ derived from a sample of these animal’s 
whole blood was mixed with an extract of the bacteria, the originally 
clear extract became cloudy and often a precipitate was produced. This 
was the discovery of the precipitin reaction. 

It is not only agents of disease which can stimulate the formation of 
antibodies, however, for many other things, most proteins from a species 
foreign to the animal injected, particularly, may do so. Thus the in- 





1. When blood clots, a clear yellowish fluid separates, This is the serum. It con- 
tains the inorganic and organic non-protein constitutents of blood, and many of the 
protein constituents, including the substances (defined below) called antibodies. 
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jection of albumin from hens egg (a substance in itself perfectly harm- 
less) into rabbits causes them to produce anti-egg albumin antibodies. 

Antibodies are of various kinds; all of them, including the preci- 
pitins, which will be of particular interest to us here, possess one dis- 
tinguishing characteristic which gives them their forensic usefulness, 
namely, their specificity. Antibodies produced in an animal are direct- 
ed particularly against the foreign protein injected, thus antibodies pro- 
duced to antigens'*' derived from a species A do not generally react‘*” 
positively with antigens of species B, and vice versa, unless A and B are 
more or less related. This provides us with a way of identifying the 
species origin of various materials which may come up for medico-legal 
examination, and is the basis of forensic immunology. 

Antibodies have received various names depending on their mech- 
anism of action. (1) If they dissolve the antigen in test suspensions, they 
are called lysins; (2) If they precipitate the antigen, they are called pre- 
cipitins; (3) If they cause the particles of antigen to agglutinate (clump 
or adhere), they are called agglutins, etc. Some of these may be differ- 
ent from the others but it is likely that in some cases one and the same 
antibody is capable of acting in various ways, depending on circum- 
stances. 

In passing, we may mention that the compound formed when anti- 
body and antigen react has an affinity for certain other components of 
the blood which are called collectively complement. Unless an excess 
of complement is present, the occurrence of an antibody-antigen reac- 
tion uses up all the complement. This is called complement fixation. By 
suitable test, it can be demonstrated that complement has been “fixed” 
from a mixture, and that an otherwise perhaps undetectable antibody- 
antigen reaction has taken place. If a certain antigen was known to be 
present in the mixture, the fact of its reacting and thus fixing comple- 
ment indicates that the corresponding antibody was present. This prin- 
ciple is made use of in the Wassermann test for syphilis. Similarly, if a 
known antibody were present, the fact of complement fixation may in- 
dicate indirectly the presence in suspected material of specific antigen. 


Applications. One of the earliest applications of the precipitin re- 
action was the differentiation of horse meat from the flesh of other spec- 





2. This is the name given to substances stimulating the animal to the production 
of antibodies. 
3. By react we mean combine or affect in a visible way, or a way which can be 


detected indirectly. 
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ies (Uhlenhuth and Jesz), and later the test was applied to differentiate 
the bloods of various species. The most complete treatise on precipitin 
reactions of blood is the classic book by Nuttall.'*’ The precipitin test 
may also be used to detect the presence of bacterial antigens and thus in 
some cases the presence of a certain disease. A good illustration of the 
forensic application of such tests is the use of the “thermo-precipitin 
test” of Ascoli'®’ to demonstrate the presence of a heat-stable‘® antigen 
of the anthrax bacillus." Because of the public health aspect of an- 
thrax (infections resulting from skins, hair, etc. of diseased animals), 
this procedure is of considerable importance, especially abroad. 

The possible applications of immunology to forensic medicine are 
very numerous, but we may list a few as typical. (See Table I). 

We may divide the material to be taken up in the present chapter 
into two parts. In the first part we shall consider the technic of the 
precipitin reaction, using this as a typical example of an immunological 
reaction which has forensic application. It will be wise to include also 
a study of the difficulties and pitfalls which the inexperienced may en- 
counter. In the second part we shall take up the question of how the 
court may recognize the proficiency and competence of an expert who 
presents immunological data as evidence or who claims to be qualified 
to carry out such tests. 


Part I: Meruops 

The basic principle of good forensic immunological technic may 
be summarized by stating that the expert must in all cases assure himself 
of the specificity of all antisera'*’ he employs in a medico-legal case. 
The blood serum from a rabbit which has been injected several times 
with human blood will generally give a precipitate when mixed with 
human blood or a extract of material which has been stained with hu- 
man blood. However, any student of evolution will realize at once that 
such a serum might be expected to give a precipitate (less in amount, of 
course) also with blood from the anthropoid apes, and indeed, this is 





4. Nuttall, G. H. F.: Blood Innuunity and Blood Relationship, Cambridge, The 
University Press, 1904. 

5. Ascoli, A.: Die Thermoprazipitin reaktion, Wien und Leipzig, Josef Safar, 1922. 

6. In immunology, heat stable means resistant to heating to 55 - 60 degrees C. for 
30-60 minutes, 

7. An acute infectious disease. It is essentially a disease of the lower animals, es- 
pecially cattle and sheep, but may be transmitted to man by contact with the bodies of 
infected animals. 

8. The serum of an animal containing antibodies. 
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Murder 


“Hit-and-run” automobile 
Cases, etc. 


Murder 


Attempted rape 


Disease from raw materials 
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Murder (Identification of 
blood group of dried stain) 
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Violation of food or game laws 
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generally the case. To a still smaller extent, certain sera may cross-react 
also with blood of other mammals. Table II, taken from Nuttall’s book, 


TABLE II 


Relative amounts of precipitate with 3 different anti-human blood rab- 
bit sera and equal amounts of blood serum of various species.*? Amount 
of precipitate obtained with human blood taken arbitrarily as roo. 


SPECIES IMMUNE SERUM 
I 2 3 
DD -atiins andy an tented ed ddaee 100 100 100 
SEE kxbcieseativeeectoswen ---- ---- 130* 
NC o.bs Sega aedeneebed emubir ---- ---- 64 
Co eer 47 80 42 
Cynocephalus mormon ............ 30 50 42 
Cercopithecus petaurista ........... 30 50 ---- 
ee err 22 25 ---- 
Cat (Pele GOmmestnems) « .. 665 c se vese II ---- 3 
Dog (Canis familiaris) ............. 11 ---- 3 


* Loose precipitate 


will serve as an illustration. Unless these facts are taken into account 
an erroneous diagnosis of human blood could be made when in fact the 
unknown blood sample came from an animal. The expert, however, 
will avoid error through his knowledge of several facts: 


(1) A good antiserum will practically always react with the ho- 
mologous'®’ antigen, even when the latter is in a highly dilute solution. 
Cross reactions, that is, reactions with material from other species, in 
general will occur only with more concentrated solutions of the un- 
known antigen being tested. By including suitable controls“® in the 
tests, these differences may be made apparent. 


(2) It is generally possible to remove from an antiserum the an- 
tibodies which are responsible for the cross reactions, leaving a reagent 
which is completely specific or nearly so. The technic of this is dis- 
cussed below. 





9. The antigen injected. 

10. By controls we mean tests set up with known materials, so that we may an- 
ticipate the outcome, positive or negative, as the case may be. They serve to esablish 
that reagents have that activity, and only that, which is desired. 
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Preliminary. Naturally we shall not attempt to determine the 
species origin of blood in suspected material unless previous tests have 
established the presumption that some’ sort of blood is really there. The 
benzidine test is one of the most sensitive, but is not specific for blood; 
a positive benzidine reaction’ can only be considered presumptive 
evidence. A positive hemochromogen"*’ or Teichmann'™ test will 
show definitely that blood is present. See Figure 1. Once this fact is 
confirmed, the qualified investigator is ready to perform precipitin tests 
to determine whether the blood be human or from an animal source, and 


if the question is material, from what animal. 


Technic of the Precipitin Test. A precipitating serum, if mixed 
with the homologous antigen in the proper proportions, will produce 
a clouding of the originally clear fluids, usually followed by the for- 
mation of a flocculant precipitate. The reaction is more easily seen, and 
takes place over a wider range of concentrations, if it is carried out by 
placing one fluid (the antigen) over the other (the antiserum) in a 
suitable test tube. By this interfacial technic the reaction is visible as 


the formation of a white zone or plane at the junction of the two clear 





11. The benzidine test is performed as follows: To 3 ce. of a saturated solution of 
benzidine in glacial acetic acid add 2 cc. of the solution to be tested and 1 cc. of 3 per 
cent hydrogen peroxide. A positive reaction is indicated by the development of a blue 
color. 

12. Hemochromogen test. Probably the best results in obtaining these crystals 
are given by the Takayama method. Takayama’s solution is as follows: 


DOUME NYGFORIUS {10 PEF CONT) occ. 0a iss: sicewveseciss oe 3 €c. 
BORON co cise ia rele skis ussteereiace alts iw aie ROR Ww orale eine wale < 3 eC, 
HGCOGE CGRTUERTER SONNEI i ince cisiiinsiksewnuisesaeneess 3 cc 
NI Ng So acetal gs eng. shies trol ia eee mle pam 7 CC, 


This solution when kept in a yellow glass-stoppered bottle, will remain effective for a 
month or two. Two or three drops of the above solution are added to some of the 
powdered material, from the stain, on a microscope slide which is later examined un- 
der low power. Gentle warming of the slide may hasten the reaction. If blood is pres- 
ent pink feathery crystals of hemochromogen or reduced alkaline haematin, usually in 
sheaves, clusters, or in slightly varying formation, will be seen. 

13. Teichmann’s test. Place a very small drop of blood on a microscopic slide, add 
a small drop of water and stir to lake the blood. Add a fraction of a drop of dilute 
(0.9 per cent) sodium chloride solution and carefully evaporate to dryness over a low 
flame. Put a cover glass in place, run underneath it a drop of glacial acetic acid and 
warm gently until the formation of gas bubbles is noted. Add another drop of glacial 
acetic acid, cool the preparation, examine under the microscope. 
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fluids. This is often called the “ring” test. See footnotes 14, 15, 16, 17, 
18, 19, 20, 21. 


Reagents. The reagents involved are two: antiserum and antigen. 
Both should be crystal clear (though not necessarily colorless). If not 
clear, they should be filtered through a retentive filter paper, and if nec- 
essary centrifuged'**’ a long time at high speed. 


Preparation of antiserum. Material for Injection. Precipitins suit- 
able for differentiating human from other blood may be produced by 
injecting rabbits with isotonic’) laked whole‘*) human blood, or by 
injecting defibrinated whole blood,‘**) plasma,‘*” or serum.® Serum 
is easiest to procure, and seems on the whole as satisfactory as anything 
else. Before injecting the serum it is sometimes diluted (with 0.9 per 
cent sodium chloride solution) to an approximately 1 per cent protein 
content (i. e., dilute 1:6 or 1:7). Several injections are necessary; the 
present writer injects each animal 3 times a week for 3 or 4 weeks be- 
fore taking a bleeding. 


Apparatus. It is convenient to make the antigen dilutions (0.9 per 
cent sodium chloride solution is used for diluting fluid) in test tubes 
such as the 13x100 mm., “Wassermann tubes,” using ordinary serolog- 


14. Boyd, W. C.: Fundamentals of Inmunology, New York, Interscience Publish- 
ers, Inc., 1943. 

15. Glaister, J.: Medical Jurisprudence and Toxicology, Baltimore, Williams and 
Wilkin, 1942. 

16. Hektoen, L.: The Precipitin Test for Blood, J.A.M.A., 70, 1273, 1918. 

17. See footnote 5, above. 

18. Schiff, F. and Boyd, W. C.: Blood Grouping Technique, New York, Intersci- 
ence Publishers, Inc., 1942. 

19. Smith S. and Glaister, J.: Recent Advances in Forensic Medicine, Philadelphia, 
Blakiston’s Son and Co., 1931. 

20. Uhlenhuth, P. and Steffenhagen, K.: Die biologische Eiweiss-Differenzierung 
mittels der Prazipitation unter besonderer Beriicksichtigung der Technik, Handbuch 
der Pathogenie Mikrooganismen, 3, 257, 1913. 

21. Uhlenhuth, P. and Seiffert, W.: Die biologische Eiweisz-differenzierung mit- 
tels der Pracipitation mit besonderer Beriicksichtigung der Technik, Handbuch der 
Pathogenic Mikrooganismen, 3, 365, 1913. 

22. Brought to the same osmotic pressure. If sodium chloride (common salt) is 
used, this means bringing the concentration to 0.9 per cent. 

23. Treated so as to dissolve the red cells and release the hemoglobin from them. 

24. Blood prevented from clotting by removing the clot as it forms, as by whip- 
ping with an instrument such as an egg-beater or shaking with glass beads. 

25. The fluid part of blood, prevented from clotting by the addition of an anti- 
coagulant, with the cells removed. 

26. See footnote 1, 
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ical pipettes.*?) The reaction may be carried out in test tubes of about 
9XI10 mm., putting in 0.9 cc of antigen dilution, and 0.1 cc. of antiser- 
um (Uhlenhuth'** 7’), Much material may be saved and the reaction 
rendered easier to read, by using “micro” tubes made from semi-capil- 
lary tubing, about 35 mm. long and 2.5 mm. internal diameter. In these 
there is placed about 0.4 mm. of antiserum and on top of this about 
0.04 cc. of antigen dilution.” 

For the Uhlenhuth tubes, special racks may be used in which the 
tubes hang from their lip, and the bottom, in which the reaction takes 
place, is free. The “micro” tubes may be supported by sticking their 
lower ends into plasticene in a small shallow container, such as the metal 
cover of a pill box. Or special small racks of wood or wire may be con- 
structed, which have the advantage of leaving the bottom of the tube 
open to inspection, and of not soiling the outside of the tube. 

For use with the small tubes, fine capillary pipettes, made by draw- 
ing ordinary laboratory glass tubing to a point in a flame, and small 
rubber bulbs (2 cc. capacity) will be needed. With a little practice, it 
is easy to transfer with these the desired amount of fluid into the little 
precipitin tubes and obtain the desired sharp line of junction. 


Determination of Titer of Antiserum. In order to be able to gauge 
the significance of a positive reaction, it is of course necessary to have a 
fair idea of the potency of the antiserum or antisera being used. It 
seems sufficient to estimate the strength of the antiserum by determin- 
ing the highest dilution of antigen which is precipitated by the anti- 
serum. 

The antiserum is tested with successive dilutions, for example 1: 10, 
1:100, 1: 1000, etc., dilutions of the homologous antigen (e. g. human 
serum), and the last dilution noted which gives a visible reaction in 20 
minutes or less. This is the titer of the antiserum. If desired, dilutions 
in smaller steps, such as 1:5, 1:25,.. 1:3, 1:9..., may be tested. 

A serum with a titer of 1: 1000 or over is generally considered satis- 
factory. However, the amount and density of precipitate, and the rap- 
idity of the reaction, are also of significance. An antiserum with a titer 
of at least 1:20,000 is superior, and to be preferred because this means 





27. Graduated tubes designed for delivering accurately measured small volumes. 
Serological pipettes are graduated all the way to the tip. 

28. See footnote 20, above. 

29. See footnotte 21, above. 

30. See footnote 14, above. 
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it is more sensitive and will detect smaller quantities of antigen and with 
a more striking positive reaction. 

The tests are set up by transferring about 0.04 cc. of antiserum to 
each of 6 or 7 of the small tubes described above, using the capillary 
pipette and rubber bulb. Serum in one of the tubes is overlayed with 
saline, for the control, and no visible change should occur in this tube. 
Then with another capillary pipette, or with the same pipette, thor- 
oughly rinsed, there is placed over the serum in another tube and in con- 
tact with it so as to form a sharp junction without bubbles, about 0.04 cc. 
of another of the antigen dilutions in the other tubes, and so on, keep- 
ing the tubes in order in the support, or marking them to prevent con- 
fusion. One should begin with the most dilute solution and progress to 
the most concentrated, without rinsing. A control consisting of the 
strongest concentration of antigen overlayed with saline is also desir- 
2zble, and no visible change should occur in this tube. 


Characteristics of a Positive Reaction. If the above technic is used, 
and the antigen being tested is human blood, a positive reaction will re- 
sult, consisting of a thin white disk or plane at or very near the junc- 
tion of the antiserum and antigen, which appears within a few minutes 
after the antigen has been added, and grows heavier. In a very strong 
reaction, particles of precipitate may begin to fall down through the 
antiserum. The disk of precipitate should remain horizontal if the tube 
is tipped, showing that it is not dirt or other contamination attached to 
the walls of the tube. Every precaution, naturally, is taken before- 
hand to ensure the cleanliness of the tubes. 

The reactions should be read in a good light, with a dark back- 
ground behind the tubes. A well lighted window which has a cross 
bar which can be used for the background is very satisfactory. Fluores- 
cent illumination with a dead black background is good. 

The tests are carried out as described immediately above. Reactions 
are to be judged positive when they fulfill the conditions laid down 
there. If no visible precipitate, of the character described, materializes 
the test is negative and the suspected blood being tested, did not come 
from a human being. 


Test of Specificity of Antiserum. Before use in practice, each 
anti-serum must be tested for specificity.‘*" If it is to be used in America 





31. Unless the reagent is specific for the substance it is designed to detect, a posi- 
tive reaction will not necessarily denote the presence of that substance. 
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or Europe in the usual type of medico-legal case, it will probably be 
sufficient to ascertain that it does not react with any of a series of dilu- 
tions of the blood of common domestic animals: dog, sheep, pig, cat, 
chicken, goose, etc. If it is desired to differentiate between human 
blood and blood of anthropoid apes and monkeys, which is seldom, it 
will be necessary to test the antiserum with these bloods also. It is prob- 
able that a reaction will be found with the blood of the higher apes. In 
some cases also a reaction will be obtained with (low dilutions only) 
various mammalian bloods (mammalian reaction of Nuttall‘?’). The 
cross reactions to be looked out for naturally will vary with the locality 
and the circumstances. 


Production of a Completely Specific Antiserum. In case the an- 
tiserum is found to precipitate with any of the non-human samples test- 
ed, it may be rendered specific by absorption. The principle of this is 
as follows: Let us call any antigen, differing in species origin from the 
antigen injected, heterologous. Some of the reactive heterologous an- 
tigen is added to the antiserum, the precipitate is removed and the ab- 
sorbed antiserum is thus deprived of its power to react with this hetero- 
logous material. 

The procedure of specific absorption is described in various books 
and papers, (footnotes 33, 34, 35, 36). 


Preparation of the Unknown Specimen for Test. Before the re- 
action can be carried out, the unknown material must be brought into 
solution. If the blood stain is on hard material such as glass, smooth 
wood, metal, etc., it should be scraped off, powdered, and the powder 
extracted'* A roughly equal amount of scrapings (if any can be ob- 
tained) from the unstained substrate‘**’ should be extracted in the same 
way for use as a control. If the stain is on cloth, paper, etc., the stain, 
or a portion of it if it is large, should be cut out and extracted. An equal 
portion of unstained material should be extracted at the same time. In 
some cases, as in checking stains from a possibly innocent man’s clothes, 





32. See footnote 24 

33. See foomote 14 

34. See footnote 18 

35. See footnote 20 

36. See footnote 21 

37- Mixed with solvent (usually 0.9 per cent salt solution) and allowed to stand, 

preferably in the cold. 
38. The material bearing the stain. 
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one may have to buy a new suit (always an expensive one!) if a piece 
is cut out of the material. If a few threads are pulled out here and there 
from the stain, and a few for controls from unstained areas, a test, at 
least of preliminary nature, can be made without such removal of test 
material being noticed. 

The material is extracted with physiological saline (0.9 NaCl solu- 
tion), overnight in the icebox. When plenty of material is available, it 
is suitable to use about 1 cc. of saline (more if the material is very ab- 
sorptive) for each square centimeter of stained material, in the case of 
cloth, etc. or for each 4 to 5 mg. of dried blood powder. This should 
give a solution, if all the dried serum proteins dissolve, roughly equiva- 
lent to a 1:10 or 1:20 dilution of fresh serum. The actual content of 
the dissolved protein should be estimated, by shaking portions of the 
various dilutions to produce foam, and by placing small amounts of — 
them over concentrated nitric acid in little tubes, and noting the great- 
est dilution of the extract which gives a reaction;‘**’ this will corres- 
pond to a dilution of about 1: 1000 of fresh serum. The dilution which 
just forms stable foam is similar, also corresponds to about 1:1000 
(Uhlenhuth‘*® *’), 

In some of the most important cases the amount of blood stain ob- 
tainable is not as great as just recommended, as when a suspected knife 
has been cleaned, and only a trace of material suspected of being blood 
remains in the nail groove. In such cases the extraction may have to be 
made with o.1 to 0.2 cc. of saline solution. 

The extract should be filtered, if possible, and if necessary centri- 
fuged at high speed to clarify it.‘**? 

Over the serum will be placed, in five of the antiserum-containing 
tubes, a 1: 100,000, 2 1:10,000, a I: 1000, a 1: 100, and a 1:10, respective- 
ly, dilution of the extract of the unknown stain. (When material is 
very scanty, or the extract very diluted, the highest dilutions may be 
omitted.) For this the same pipette may be used, beginning with the 
most dilute solution and progressing to the most concentrated, without 
rinsing. When the 1: 100 dilution is reached, some should also be placed 
over normal serum. Then with separate pipettes, saline is placed in an- 





39. A positive reaction is the formation of a white or yellow disk (“ring”) of pre- 
cipitate at or near the junction between the solution and the acid. 

40. See footnote 20 

41. See footnote 21 

42. Spun rapidly around an axis in one of the devices called centrifuges. By thus 
subjecting the specimen to the action of an “artificial gravity,” sedimentation of par- 
ticulate matter present is hastened. 
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other antiserum-containing tube, and an extract of the unstained sub- 
strate**) in another, in that order. With another pipette a 1:1000 di- 
lution of some heterologous blood serum‘) is added to an antiserum- 
containing tube, and a 1: 1000 dilution of known human serum is placed 
in another tube also containing antiserum. The whole set-up is shown 
in figure 3 and Table III. 


Taste III 


Scheme for the Complete Precipitin Test, with Controls 
Tube number 


Tests 
I 2 3 4 5 
Upper extract, extract, extract, extract, extract, 
layer 1:100,000 1:10,000 1: 1000 1: 100 1:10 
Lower anti-serum anti-serum anti-serum anti-serum anti-serum 
layer 
Expected 
result 
Controls 
6 7 8 9 10 
extract, 0.9% substrate heterolo- known 
1: 100 NaCl extract gous blood, human 
1: 1000 blood 
1: 1000 
normal anti-serum anti-serum  nti-serum § anti-serum 
rabbit 
serum 


Purpose of the Controls. In order to be able to make positively 
the diagnosis of human origin of unknown material, the controls as out- 
lined above are needed, viz: Normal rabbit serum: this is used to test if 
the-extract of the unknown material will give a (non-specific) precipi- 
tate with sera not containing anti-human precipitins. Extracts of some 
material have a non-specific precipitating power when mixed with sera. 
The reaction in this tube must be negative. Saline: This tests if the anti- 
serum tends in general to cloud when in contact with other, non-speci- 
fic fluids. This tube also serves as a standard with which to compare 





43. See footnote 38, 
44. See footnote 1, 
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the appearance of the other reactions. The reaction here must be neg- 
ative. Substrate: (tube 8) this tests if the substrate has, independently 
of the stain, any specific or non-specific precipitating power. The re- 
sult here must be negative. Heterologous blood, (tube 9); this controls 
the specificity of the antiserum, and shows that it does not react with 
mammalian bloods in general,‘*°’ at least not in high dilution. The reac- 
tion here must be negative. Known human blood, (tube 10); this con- 
trols the activity of the antiserum. It is necessary to show that the serum 
still reacts well. This tube also serves as a standard reaction with which 
to compare any positive reaction found with the unknown. 

These controls are of great importance; no one of them should be 
omitted. 


Evaluation of the Results. If the controls are satisfactory (tubes 
6 to g negative, tube 10 positive), positive reactions appearing in tubes 
1, (1:100,000), 2, (1:10,000), 3, (1:1000), or 4, (1:100), indicate that 
the blood stain was of human (or anthropoid) origin. A reaction in 
tube 5, (1:10), alone is of less significance,‘**’ unless the nitric acid test 
shows the original extract to have been unusually weak. A reaction in 
tube 4, (1:100), alone is probably significant, but shows the concen- 
tration of serum proteins (antigens) to be very low in the extract. Ina 
clear cut case, positive reactions will be obtained in tubes 5 4, 3, and 
possibly 2 and 1. 


Limits of Applicability of Test. A positive reaction, as described, 
with satisfactory controls, is diagnostic of human (or ape) blood. Hu- 
man blood can be differentiated from anthropoid blood by using a good 
antiserum, specifically absorbed. The likelihood of finding ape blood 
in an American murder case is of course pretty remote. Human blood 
stains 15 to 60 years old have been identified by the precipitin test. 

A verdict in the opposite sense, 1. e., that a stain is not human 
blood, should be ventured only if the stain is in a good state of preser- 
vation, not too old, and preferably only if a good reaction can be ob- 
tained on testing it with an antiserum to blood of some animal species, 
thus positively identifying it. 

In case the extract of the unstained substrate causes a clouding, a 





45. In case the results are to be presented in court, the records may be more im- 
pressive if several heterologous bloods are tested. 
46. Particularly if the antiserum used is known to precipitate low dilutions of cer- 


tain heterologous bloods. 
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confident diagnosis will be impossible. Sometimes neutralizing the ex- 
tract, (i. e., bringing it to pH7‘**’) may remedy this. If the extract is 
highly dilute, however, neutralization seldom helps. 


Other Applications to Legal Medicine. There is not enough space 
here to discuss the technic of other serological reactions which have 
medico-legal applications. Some have been mentioned above. Descrip- 
tions may be found in some of the following references, 48, 49, 50, 51, 
52, 53, 54, 55, 56. Strictly, blood grouping also falls in the category of 
serological technic'*”’ and the legal aspects of these tests will be found 
described elsewhere. ** 


Part II: Expert QUALIFICATIONS 


Criteria of Expertness in Forensic Immunology. The exact place 
of the immunological expert, or indeed of any expert, is not always too 
clear in legal procedure in this country.“® ‘ In most jurisdictions, 
the question whether a witness qualifies as an expert is decided by the 
presiding justice. The relative weight to be given to his evidence is 
left to the decision of the jury. In theory, the expert merely presents 
evidence which could not have been found out by a layman, but lay- 
men, (the jury) are left to draw the vital conclusions from this evi- 
dence. In practice, it not infrequently happens that the expert (or one 
of his colleagues) has to indicate by his opinion what sort of conclus- 
ions are allowable from certain scientific data, for he and other expert 





47. PH represents a measure of acidity, and a value of 7 indicates the acidity of 
pure water, i. e., neutrality. 

48. Ascoli, A.: Die Thermoprézipitinreaktion, Wien und Leipzig, Josef Safar, 1922. 

49. See footnote 14 

50. See footnote 15 

51. Gonzales, T, A., Vance, M.: Legal Medicine and Toxicology, New York, D. 
Appleton-Century Co., 1937. 

52. Lucas, A.: Forensic Chemistry and Scientific Criminal Investigation, London. 
Edward Arnold and Co., 1935. 

53. See footnote 18 

54. See footnote 19 

55. See footnote 20 

56. See footnote 21 

57. Serology may be defined as the sience of reactions involving the use of serum. 

58. Chapter, Boyd, W. C.: Protecting the Evidentiary Value of Blood Group De- 
terminations, p. 

59. Smith, H. W.: Scientific Proof and Relations of Law and Medicine, Univ. of 
Chi. L. Rev., 10:243, April 1943. 

60. Williams, E. H.: The Doctor in Court, Baltimore, Williams and Wilkins Co., 


1929. 
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witnesses in the case constitute the chief source of erudition for court 
and jury in respect to criteria of Scientific Proof. 

It is important that the judiciary and the members of the legal pro- 
fession should be able to form an opinion as to the qualifications of any 
one claiming to be an expert, or suggested as being capable of perform- 
ing tests in forensic immunology. Unless in the future some scientific 
organization will undertake to certify individuals as being qualified in 
this capacity, the decision will always remain a matter of some difficul- 
ty, since members of the legal profession cannot be expected to know 
all the technical details involved. It is quite possible for a pseudo ex- 
pert, possessing a facile mind and superficial knowledge of the literature 
on the subject, to present testimony even more apparently convincing 
than a genuine expert. However, certain considerations will aid in form- 
ing an opinion and we may discuss some of them here. 


(1) The first and most important qualifications, probably, is ex- 
perience. This means that the individual should have been engaged in 
making forensic immunological tests or carrying out research in im- 
munology for some time, certainly at least for a year. By proper ques- 
tioning as to the number and types of tests the individual has carried 
out, it should be possible to form an estimate of his competence. 


(2) An expert in forensic immunology should preferably hold 
some advanced scientific degree such as M.D., Ph.D., etc. Some indi- 
viduals, of course, without such degrees, are entirely qualified in this 
field and the absence of such scholastic attainment should not auto- 
matically disqualify a person. Conversely, the possession of such a de- 
gree is by no means proof of the competence of an individual. The de- 
gree of Ph.D. may be obtained in a wide variety of subjects, some of 
them entirely unrelated to immunology. Most medical schools offer 
some training in immunology to their students, but it is probably not 
realized by the layman how brief and inadequate is the acquaintance of 
the average doctor with this subject. Even if he remembered every- 
thing he had been taught, the doctor fresh from medical school would 
not be qualified, without further experience, as an expert in immunol- 


ogy. 
(3) It is preferable that the individual should do the tests him- 
self with his own hands. However, tests carried out by the properly 


trained assistants, provided they are supervised and checked by the su- 
pervisor of the laboratory, are sometimes accepted. I do not mean to 
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go into the legal side of this. In any case, the person offering the tests 
as evidence should have carried out such tests himself at some time, that 
is, his knowledge must not be purely book knowledge, and he must be 
able and willing personally to vouch for the accuracy of test results he 
describes on the witness stand. 


(4) The expert should show an adequate acquaintance with the 
scientific literature of the subject. The number of books on immunol- 
ogy is very great and and the witness cannot be expected, of course, to 
remember or know, all of them or even any one of them in complete 
detail. He should, however, know the names of some of the books, be 
able to give a rough idea of their contents, and should be able to describe 
the technic he used in his own tests in a detailed way, pointing out any 
significant departures from customary procedures as described in the 
standard texts on the subject. 


(5) While it is not absolutely essential, it is highly desirable, that 
an individual claiming to be an expert should have published results or 
original individual research of his own dealing with some phase of im- 
munology. In the present state of relations between law and medicine, 
the publication of original research must be regarded as important proof 
of outstanding mastery of a field. Whether this indicates competence 
in the particular field in which evidence is being offered, is sometimes 
another question and not always easy to decide. 


(6) Finally, perhaps one of the best criteria is whether or not the 
individual is known and recognized as qualified by others in the same 
general locality who also work in the field. Essentially the field is a 
small one, and news of mistakes tends to travel. 


Signs of the Pseudoexpert. In the absence of any authoritative 
group authorized by the several states to undertake the routine certifi- 
cation of experts in immunology, there always remains the possibility 
that grossly incompetent persons may attempt to present to the court 
evidence based, or supposedly based, on immunological tests. Indeed, 
certain facts suggest that this not infrequently occurs. There are con- 
siderations which aid the court in detecting such pseudoexperts. (1) Ab- 
sence of proper experience in the field, or at least in some branch of im- 
munology. (2) Absence of any background of proper scientific train- 
ing is always suggestive but not conclusive. (3) Lack of knowledge of 
books dealing with the subject and living research workers who have 
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recently published on the subject. Of course a pseudoexpert may claim 
to know the books in the field. It is important that he be able to sug- 
gest by his replies some degree of acquaintance with their contents and 
the scientific position of the men who write them. (4) Failure to have 
published any original research (as indicated above, this is not conclus- 
sive by any means). (5) Evidence that the individual in question is 
unknown to other persons who seem on reliable evidence to be real ex- 
perts in the field. In practice this is probably the most suspicious cir- 
cumstance. 


Turncs AN Expert SHOULD vo To INsurE His Tests 
Tue Utmost PropativeE VALUE 
(1) He should identify and store samples entrusted to him in such 
a way that no question of mistakes in identity can later arise. The place 
where they are stored should be accessible only to trusted members of 
his laboratory, or else the samples should be in a locked box. 


(2) He should keep the samples (the perishable ones in the ice 
box) long enough after the tests have been competed to make sure that 
no retesting will be required on following days. 


(3) Samples of the sera used in making the tests should be pre- 
served for possible checks as to their strength and specificity in case of 
any doubt subsequently arising. 


(4) If the tests seem to give doubtful results, or if any special 
difficulties present themselves in making the tests or in interpreting the 
results, the expert will repeat the tests until he is satisfied of the entire 
accuracy of the results; if necessary, will even ask a second accredited 
expert to test the samples independently. 


(5) In some cases it may be necessary for an expert to outline to 
his lawyer the proper questions to ask him in order that he may be qual- 
ified as a competent expert in the eyes of the court. Attorneys who 
have not previously dealt with such cases are not always aware of cer- 
tain pitfalls. If the expert is not a physician he must prepare his own 
attorney for the attempt which may be made by the opposing counsel 
to discredit him because of this fact. 


(6) The expert should guard himself, while presenting his evi- 
dence, against a possible attempt of the opposing attorney to make the 
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whole question seem so complicated and involved that the court loses 
all confidence in it. The principles involved are essentially simple, and 
can be so presented. The way in which perfectly valid scientific evi- 
dence can be made to seem doubtful or even downright wrong is well 
illustrated by Zinsser. 


A legal colleage of the writer has said, apropos of the foregoing: 


“If I were cross-examining the expert in a serious case, I would most 
assuredly find many loopholes by which I could more or less success- 
fully trip him into either contradicting himself, or impliedly or express- 
ly admitting that his conclusion is by no means sufficiently certain to 
sway the verdict in favor of the side he is supporting. The laboratory 
tests, as shown in the treatise, are complex and admit of more than one 
interpretation, (with this statement I emphatically do not agree. 
W. C. B.) even if followed through precisely as suggested. The sever- 
al interpretations that may result from the tests applied are in them- 
selves a sufficient argument against the adoption of the expert’s opinion. 

“|. . expert testimony in any other field, such as handwriting and 
especially in psychiatry, is always conjectural to a large extent. If this 
element of conjecture, and such an element is definitely present in the 
tests enumerated in the treatise, can be shown to be present in medical 
testimony based upon scientific experiment, then it is fatal to the issue. 
This is especially true in scientific opinion, which by definition, must 
be most exact in its conclusion. 

“In this opinion I am especially mindful of the murder case which 
was tried in .... County several years ago, in which a young assistant 
district attorney, with only an elementary knowledge of chemistry, so 
confused a nationally famous expert that he retired after several days of 
testimony in utter confusion.” 

If the expert is really properly qualified he should never allow this 
sort of thing to happen. His knowledge of his subject is, in all proba- 
bility, enormously greater than that of any other person in the court- 
room; his confidence in replying to questions should correspond. With 
all deference to my legal friend, I submit that in conclusions from tests 
such as outlined above there is nothing that can properly be called con- 
jectural, unless he wishes to say that my statement that 10 pounds of dry 
TNT, activated by the detonation of a good charge of mercury fulmi- 
nate placed in its center, will produce quite an explosion, is “conjectur- 
al.” If he has any doubt, let him prove it; either by sitting on top of 
the TNT, or by sending me two samples of cloth, one stained (in the 
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presence of reliable witnesses) with human blood, and another similarly 
stained with pig blood. 

As to the danger of contradicting onself; with a really competent 
expert it should never happen, if he remembers one simple rule: always 
answer each question correctly. The story of the tests themselves, be- 
ing consistent in itself, cannot be made contradictory. Of course the ex- 
pert must be careful that he answers in such language that his meaning 
is understood; otherwise apparent contradictions may arise. 
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Figure 2. Drawing of precipitin tubes, showing plasticene support. 
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MEDICOLEGAL ASPECTS OF 
FLECTROENCEPHALOGRAPHY 


Freperic A. Gress, M. D. 


Chicago, Ill. 
Tue Evipentiary Value oF ELECTROENCEPHALOGRAPHY 


After listening to the conflicting testimony of expert witnesses in 
cases involving mental illness or brain disorder, many a jurist must have 
wished for an instrument that could be connected to a person’s head to 
tell whether his brain was normal. Unfortunately, there is no utopian 
instrument that will test for all types of brain disorder, but the electro- 
encephalograph operates in almost this ideal manner in a limited field, 
namely, in epilepsy and organic brain damage. Because of its useful- 
ness in these medical conditions, it has special evidentiary value in two 
general types of legal cases, namely: 


(1) where a state of impaired consciousness is supposed to have 
led to the commission of an illegal act; 


(2) where compensation or legal redress is sought for an injury 
that is alleged to have caused epilepsy or brain damage. 

Cases of these two types are so common that electroencephalo- 
graphy is being introduced more and more often in court proceedings. 
It is likely to be misused, however, and to fall into disrepute unless its 
limitations as well as its advantages are appreciated by the legal profes- 
sion. 

Electroencephalography'”) is an ultra-technical medical field in 
which few, if any, lawyers will wish to qualify as experts. However, 
since lawyers will of necessity be confronted with testimony relating to 
the electroencephalogram, and since they may wish to avail themselves 
of this type of evidence in appropriate cases, there are good practical 
reasons why an outline of the technique should be presented here and 
detailed consideration given to its probative value. 


Tue Basic PrincipLes oF ELECTROENCEPHALOGRAPHY 


With electrodes placed on various portions of the head and con- 
nected to a suitable recording apparatus, it is possible to register an elec- 
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trical pulse or electrical beat that originates in the nerve cells of the 
outer convexity of the brain. To Hans Berger’) belongs the credit for 
discovering that the human brain has this electrical pulse and it was he 
also who found that it is modified in various normal and abnormal men- 
tal states. He coined the term electroencephalogram for the record of 
this electrical activity, and explained that it is to the brain what the elec- 
trocardiogram'? is to the heart. This analogy was particularly useful in 
gaining acceptance for the data of electroencephalography in the pio- 
neering period from 1929 to 1938 when Berger was publishing his 
epoch-making work. Now, however, almost as much is known about 
the origin and significance of the electroencephalogram as is known 
about the electrocardiogram, and the essential features of the electroen- 
cephalogram can be described without recourse to anology. 

It is important to recognize at the outset that there is nothing pe- 
culiar or marvelous about the electroencephalogram. Under normal 
conditions the electrical pulse obtained from the brain is exceedingly 
feeble, the voltage being 10 to 50 one millionths of a volt (about one- 
hundredth of that delivered by the heart). Voltages of this order are 
obtainable from almost all living tissue. What is remarkable is that the 
frequency and amplitude of this pulse changes in a predictable manner 
with age, with waking and sleeping and particularly with certain dis- 


ease states. 


VALUE IN Various MepicaL ConpiITIONS 


The specific medical conditions in which electroencephalography 
is most useful are the following: epilepsy,‘*’ cerebral tumor,’ subdural 
hematoma,‘® cerebral hemorrhage,” cerebral thrombosis,‘*’ cerebral 
trauma,‘®’ cerebral abscess,'” meningitis,'"? encephalitis,"*) Schilder’s 
disease''*) and behavior disorders of an epileptic or post-encephalitic 
type.'"*) In these conditions the electroencephalogram can give ex- 
ceedingly significant and even crucial information, but more usually it 
is in accord with the evidence from other sources. Its maximum diag- 
nostic and prognostic value is attamed when it is combined with other 
types of clinical and laboratory examination. 

It is occasionally valuable as a source of additional evidence in Ad- 
dison’s disease,"”) hyperinsulinism,“® diabetes," hyper- and hypothy- 
roidism,""*) phenylpyruvic amentia,® central nervous system syphilis, 
Sydenham’s chorea,'*® hyprocephalus,‘*”) and hysteria.‘*? 
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Like any technique, electroencephalography has its limitations; it 
is of little or no value in the diagnosis of schizophrenia,'**) manic-de- 
pressive psychosis'**’ or feeblemindedness.'**) It shows no significant 
changes in psychoneurosis'**’ or typical migraine.‘*”) It cannot localize 
deep cerebral,'**’ cerebellar'**’ or hindbrain‘*”’ lesions (organic damage 
due to injury or disease )and it does not successfully distinguish between 
different types of pathological process.'*!) The electroencephalogram is 
not a record of all brain activity, but merely a record of a special type 
of activity from a special brain area, i. e., the cerebral cortex.'**’ It does 
not reveal an absence of brain substance; for example, the electroen- 
cephalogram may appear perfectly normal even though a large cortical 
area has failed to develop, has completely atrophied or has been surgi- 
cally removed. 


INSTRUMENTATION 


It might seem a permissible simplification in the present discussion 
if no reference were made to the apparatus required for recording the 
electrical activity of the brain. Unfortunately, however, the electro- 
encephalogram is no better than the instrument that made it and there 
are some surprisingly inadequate instruments in operation. It is impor- 
tant therefore that lawyers should be able to recognize what is and what 
is not satisfactory equipment. 

Because the pulse that can be obtained from the brain is so feeble, 
it must be magnified greatly in order to be made visible. This is ac- 
complished by using vacuum-tube amplifiers. The usual practice is to 
increase the voltage approximately 1o million times and add sufficient 
power so that the final recording can be done with a rugged but not in- 
sentitive instrument. Most of these instruments are inkwriting meters 
that record on paper tape. 

The minimum specifications for an adequate clinical electroen- 
cephalograph are as follows: It should be able to convert a voltage dif- 
ference of 5 one-millionths of a volt at the input into a deflection at 
least 214 millimeters on the final record. It should be able to record 
without significant distortion all frequencies between 1 and 70 per sec- 
ond. In this frequency range, it should not, as a result of defective tubes, 
batteries, wiring or poor design, generate electrical disturbances that 
will be recorded and confused with the electroencephalogram, 1. e., the 
“noise level” should be below 2 microvolts. It should contain three in- 
dependent amplifiers and writers so that simultaneous and non-interfer- 
ing records can be obtained from three separate brain areas. It is de- 
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sirable that records be written on a surface moving at 3 cm. per second; 
this is the accepted speed for recording in most laboratories throughout 
the United States. An expert who has accustomed his eye to one stand- 
ard speed cannot interpret with ease a record made at another speed. 

Adequate electroencephalographs are difficult to design and by no 
means simple to build. They are necessarily expensive, and in the re- 
cent past, because of war shortages of certain of the best types, have 
been sold only on government order. They are not easy to operate. In 
an effort to surmount these difficulties, certain manufacturers have de- 
signed their apparatus so that it is simpler and less sensitive than is de- 
sirable, and have reduced its frequency range so that frequencies above 
40 per second are not properly recorded. For some purposes, such in- 
struments are satisfactory, but for generally adequate work, full range 
and power is essential. 


TAKING THE ELECTROENCEPHALOGRAM 


In order to understand how a patient’s electroencephalogram is re- 
corded, let us follow a hypothetical patient through the laboratory. 
First, the patient is assured that the test is not painful and that it can 
cause no injury. This assurance is given not only for humanitarian rea- 
sons but to prevent anxiety and restlessness, for these can interfere with 
obtaining a perfect electroencephalogram. The patient is seated in a 
comfortable chair and numerous small metal buttons are glued to his 
head with collodion. The buttons or electrodes, as they are called, are 
first coated with a salt paste on their underside in order to make a good 
contact with the scalp, and the hair is parted at each spot where an elec- 
trode is applied so that the scalp is exposed. The wire connection to 
each electrode is plugged into a board that resembles a minature tele- 
phone switchboard. This board is called a junction box, and from it 
run wires to multiple switches that allow the electrodes to be connect- 
ed in pairs to the amplifiers and through the amplifiers to the recording 
instruments. Each pair of electrodes, when connected to a recording 
system, is called a Jead. The electrodes are so placed on the head and 
so paired that a given lead shows the activity of a particulra brain area. 

These preparatory steps may seem simple but they are crucial. If 
electrodes are loosely applied or are defective, all kinds of irregular 
waves may be obtained that have nothing to do with the brain. If they 
are improperly placed or incorrectly paired, serious errors of interpre- 
tation may arise. 
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Before starting to record the electrical activity of the patient’s 
brain the electroencephalographer should calibrate his instrument, that 
is, he should throw in a known voltage so that he will be able to deter- 
mine at what sensitivity his instrument is operating and whether it is re- 
cording properly. The most informative quick calibration is obtained 
with an on-and-off signal, such as is made when a simple circuit con- 
taining a battery is closed with a switch and then opened. Such a cali- 
bration is called a square-wave calibration. The electroencephalograph- 
er will be particularly careful to see that this square-wave has a certain 
characteristic shape. If it has not, he must adjust his instrument; other- 
wise the brain waves that he records will be distorted. The most com- 
mon error is to record with too much drag or inertia (over-damping) in 
the recording system. When this is done, the electroencephalograph 
fails to record fast frequencies properly; a high-voltage fast wave, for 
example, will be recorded as a lower voltage and slower. Records tak- 
en with an over-damped electroencephalograph look beautifully smooth 
and simple. Unfortunately, in order clearly to distinguish voltages orig- 
inating in the brain from those originating in muscle, or in defective 
electrodes, it is necessary to see the spiky appearance of muscle poten- 
tials'**’ and the abrupt irregular wave-fronts of electrode artifacts.‘*” 
As indicated under the heading Instrumentation, certain instruments 
are designed so that they have only two-thirds of the frequency range 
that is desirable. These instruments are to all intents and purposes per- 
manently over-damped. They cannot be calibrated properly with a 
square wave and the rounded ro cycle per second wave with which they 
are sometimes calibrated does not indicate whether the record will or 
will not be seriously distorted. 

While calibrating the three or more recording channels (amplifiers 
and writers), care will be taken to match them, i. e., to adjust the am- 
plification so that all register the same deflection for a given voltage. In 
order to make sure that all channels are perfectly matched, the electro- 
encephalographer will run a short strip of record in which all are re- 
cording simultaneously from the same pair of electrodes. If the chan- 
nels have been properly matched, all tracings will look identical. This 
is essential, for in the interpretation of the electroencephalogram reli- 
ance is placed upon minor differences between simultaneous tracings. 

When the electroencephalographer has assured himself that the 
electroencephalograph is functioning properly, the patient is asked to 
close his eyes and sit quietly while the record is taken. If his eyes are 
open, the patient is likely to be attentive and this will tend to diminish 
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the 10 per second waves that are a common and useful feature of the 
electroencephalogram. Good relaxation is important for the additional 
reasons that artifacts are likely to occur from body movements (Fig. 1) 
and extraneous voltages may be recorded from the muscles of the face. 
Fortunately, the record of muscle activity has a more or less character- 
istic spiky appearance, and with an instrument that is capable of record- 
ing fast waves, it is ordinarily readily distinguished from brain activity. 

The record is run for ten or fifteen minutes to determine the varia- 
bility of the patient’s brain waves. At the end of that time, the patient 
is told to breathe hard for two minutes as though he were out of breath. 
Overventilation of the lungs or overventilation, as this procedure is 
called, “blows off” some of the carbon dioxide that is a part of the nor- 
mal internal environment of the body, with the result that the brain and 
its various protective mechanisms are put under a strain. This type of 
strain sometimes reveals defects that otherwise do not appear. 

In making an electroencephalogram, six leads from electrodes ap- 
plied to standard spots on the cranium are customarily used. (See Leg- 
end 6). If the instrument has only the minimum three recording chan- 
nels, then only three records are recorded at one time. Since the record 
was taken at a speed of 3 cm. per second, the frequency of all waves 
can be determined by counting the number that occur in three centi- 
meters of record. Such a count will show that the most evident rhythm 
has a frequency of 10 cycles per second, but these 10 per second waves 
are intermingled with many faster and some slower waves. The tracings 
from the frontal and central parts of the head usually show less 10 per 
second activity than from the posterior part of the head. There are great 
differences, however, between individuals both as regards the distribu- 
tion of this approximately 10 per second activity over the head and as 
regards the percentage of time during which it is present. 


INTERPRETATION OF THE ELECTROENCEPHALOGRAM 


The recognition of what is normal and what is abnormal, what is 
real and what is artifact in the electroencephalogram, requires a certain 
amount of natural ability and much training. The statement was made 
that the electroencephalogram is no better than the instrument that made 
it, but one must also remember that it is no better than the electroen- 
cephalographer who interprets it. This is not because satisfactory 
standards are lacking but because of the essential nature of the phenom- 
enon that must be considered. 
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The electroencephalogram is not identical in any two persons‘*”? 


and in the same individual the electrical activity of the brain varies from 
moment to moment, from day to day and from year to year. Momen- 
tary changes correlate for the most part with changes in attention or 
sleep.""? Minor day to day changes occur in association with the men- 


and great alterations occur in all persons as 
(38) 


36) 


strual cycle in women' 
they pass from infancy to childhood,‘ childhood to adolescence 
and youth to old age.'*’ The electroencephalogram normally contains 
a great mixture of frequencies, and pathological patterns (i. e., abnor- 
mal patterns indicative of some disease or disorder of function) can take 
a wide variety of forms. It is therefore not always easy to distinguish 
between waves that originate in the brain and those that came from ex- 
traneous sources. No one should assume that he is competent to inter- 
pret electroencephalograms after reading this article and studying the — 
figures shown here. It may be wise to warn specifically against the as- 
sumption that certain waves are artifacts because they appear to re- 
semble those shown in Figure 1, and that others originate in the brain 
because they look like those shown in Figure 2. 


Tue Expert ELECTROENCEPHALOGRAPHER 


Although a variety of difficulties interfere with an easy interpre- 
tation of the electroencephalogram, all of them can ordinarily be sur- 
mounted by an expert electroencephalographer. There is nothing in- 
explicable about his ability. After looking at many thousands of re- 
cords, he becomes familiar with the appearance of the normal electroen- 
cephalogram at various age levels and he learns by experience and by 
applying certain checks and control procedures to recognize what is 
and what is not significant. As might be expected, not all persons who 
operate electroencephalographs are experts. In general, the value of 
an expert is proportional to his years of training, the number of cases 
he has studied and the quantity and quality of his published work, and 
most important the experience he has had with the special class of case 
that is under consideration. 

In order to obtain the services of a competent expert, the lawyer 
should ask a neurologist or psychiatrist, in whom he has confidence, to 
refer his client to a capable specialist in electroencephalography. Be- 
fore engaging an electroencephalographer for court testimony, how- 
ever, the lawyer should check on his training and make sure that he will 
be able to qualify as an expert. He should ask whether his apparatus will 
accurately record waves with a frequency of 70 cycles per second. If 
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it will not, he should inquire whether he is prepared to testify that he 
can distinguish in his tracings between waves of cortical origin and 
muscle potentials or electrode artifacts. 


THE PrESENTATION OF ELECTROENCEPHALOGRAPHIC EVIDENCE 


Because electroecephalography has been used as a clinical tool for 
only a little more than seven years, there is as yet not much legal prece- 
dent for the introduction of electroencephalographic evidence in crim- 
inal or civil cases. However, the technique has been generally accept- 
ed by the medical world; it is employed as a routine diagnostic proced- 
ure in many hospitals. Where it forms part of the clinical record on 
which the physician has based his diagnosis, it can be assumed that it is 
admissible as evidence. In cases where the electroencephalogram does 
not contribute crucial evidence, it is perhaps best to avoid possible ob- 
jections or complications by having the report on the electroencephalo- 
gram read in court by a competent neurologist or psychiatrist, along 
with other laboratory and clinical data, as part of the medical record. If, 
however, the electroencephalogram is of crucial importance in a par- 
ticular case, the electroencephalographer who took it should appear as 
a witness to explain and defend his interpretation. 

Where an electroencephalogram has been introduced as damaging 
evidence, it is best for the other side to retain a competent electroen- 
cephalographer who can criticize in detail the specific interpretation. It 
is not wise to have it rebutted by a clinician who has not had extensive 
firsthand experience with electroencephalography, for he is likely to be 
uncertain of himself and may fall into the error of attempting a general 
disparagement of the method; this is poor strategy because it can be 
easily proved that leading medical authorities now recognize its value. 

Whether seeking or attacking an electroencephalographic inter- 
pretation, the lawyer will find that his own knowledge of the technique 
is invaluable, for as an expert witness the electroencephalographer can- 
not volunteer much information; it has to be “dragged out of him.” Un- 
less the lawyer knows what questions to ask, he may run against the 
grain of the facts and make it difficult or impossible for his own wit- 
ness to give the most significant part of his testimony. 


Tue RANGE oF NorMAL 
The range of wave-pattern encountered in the electroencephalo- 
gram'*”? is illustrated in Figure 2. Normal patterns are shown in the 
middle (8.5 to 12). Spasmodic slow types (seen in petit mal variant, 
petit mal, and psychomotor types of brain waves) are shown at the top 



















































Medicolegal Aspects of Electroencephalography 65 




















and spasmodic fast (spikes and grand-mal) are shown at the bottom. 
These spasmodic or paroxysmal types of activity, as they have been 
called, are associated with epilepsy (Table I). Steady slow activity 
when severe, tends to be associated with epilepsy or organic brain dam- 
age. Brain waves which are moderately slow or fast as compared with 
the normal range may be present in cases of epilepsy or organic brain 
disease but standing alone such records afford very little diagnostic evi- 
dence that either condition is present as the same types of records oc- 
cur so commonly in the normal population. 

Age, however, is an exceedingly important factor, and must be tak- 
en into account in stating the limits of normal. In general, cortical ac- 
tivity tends to speed up with increasing age, so that a brain wave re- 
cord which is normal for young children would be considered slow for 
an adult; similarly, a tracing classified as fast for an adult, would be con- 
sidered very fast for a child. Table II also indicates the ages at which 
certain patterns are considered abnormal. 

Without getting into a philosophical discussion, it may be desir- 
able at this point to consider what is meant in this instance by abnormal. 
It is used here to mean any pattern that correlates more highly with dis- 
ease than with states of good health. 


Focat ABNORMALITY 


The practical steps by which an electroencephalographer inter- 
prets an electroencephalogram are the following: First he notes the pa- 
tient’s age. Then he looks through the record for waves that are ab- 
normal for that age. If he finds any, he studies the different leads to 
see whether the abnormality is maximal in a particular brain area. If it 
is, he says that the abnormality is focal. He will not rely on a focus 
(i. e., focal abnormality) that shows in only one lead but will place more 
electrodes around the suspected area to show that it is true focus and 
not the result of a mistake in lead placement or an artifact due to a 
loosely applied electrode. If possible, he will repeat the record a week 
or so later to determine whether the focus is still present, and if so, 
whether it is getting worse or is tending to clear up. 

In some cases, although the activity of each cortical area taken by 
itself may be normal, there is a great difference in amplitude between 
the activity of homologous areas.” Relatively high amplitude activi- 
ty is usually recorded over a skull defect, and no special significance at- 
taches to such an asymmetry. When there is no skull defect, however, 
a great difference in amplitude in homologous areas is classified as ab- 
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normal. It suggests the presence of a lateralized lesion.“ Such asym- 
metries are common in cases of subdural hematoma,” but experience 
indicates that the hematoma is as likely to be on the high as on the low 
amplitude side. Therefore, in the absence of skull defects, a definite 
amplitude asymmetry suggests a lateralized lesion, but this type of fo- 
cus is unreliable for localization. 


Certain types of abnormal waves tend to be generalized and cer- 
tain types tend to be focal. Those that are most commonly focal are 
usually associated with definite evidence of localized brain damage. Ex- 
amples of different types of focus are shown in Fig. 3. The order in 
which they appear is the order of their reliability as indicators of or- 
ganic brain damage. In idiopathic epilepsy,‘**’ gross brain damage and 
electroencephalographic foci are rare; im post-traumatic epilepsy,“** 
they are common. Therefore, the presence and character of the focus 
helps to distinguish post-traumatic from idiopathic epilepsy. 


THE ELECTROENCEPHALOGRAM IN EPILEPsy 


From the incidence among epileptics of the various patterns of 
electroencephalograms set forth in Table I, it is evident that epileptics 
as a group differ from non-epileptics, particularly as regards the inci- 
dence of paroxysmal patterns.'*‘’ Paroxysmal electroencephalograms 
are 33 times as common among epileptics as among normal controls.‘*”’ 
Very slow or very fast electroencephalograms are approximately 20 
times as common among epileptics as among controls, and the incidence 
of moderately slow or fast electroencephalograms is approximately 
twice as great among epileptics as among controls.‘**’ Paroxysmal elec- 
troencephalograms are therefore considered very abnormal and to be 
strongly suggestive of epilepsy. Very slow or fast records are very ab- 
normal and are strongly suggestive of epilepsy or a related disorder, no- 
tably organic brain damage. Moderately slow or fast records are con- 
sistent with the diagnosis of epilepsy (i. e. may occasionally be found in 
cases of true epilepsy) but they do not suggest such a diagnosis. 


Any type of abnormal pattern may be encountered in supposedly- 
well persons, but the rarity of paroxysmal electroencephalograms is in- 
dicated in Table I. The failure to find an abnormal pattern in a given 
person does not indicate that he is not a clinical epileptic. 


Among the reasons for the lack of perfect correlation between the 
electroencephalogram and clinical epilepsy“*® are the following: 
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(1) Epilepsy is a condition associated with extreme variability in 
central nervous function. At times the patient may be normal; at other 
times grossly abnormal. The electroencephalogram is able to show 
that at certain times patients are abnormal when to all outward appear- 
ance they are normal; in some patients, however, the electroencephalo- 
gram is unable to detect abnormality except at the time of or very near 
the seizure itself when practically all patients show abnormalities. 


(2) Very brief or mild epileptic seizures are sometimes not de- 
tectable even to careful clinical observation and the patient may not 
realize that he has had an attack. Therefore, it is possible for a patient 
to have subclinical'*"' epilepsy, and the finding of paroxysmal disorder 
in the electroencephalogram of a person who is asymptomatic suggests 
this diagnosis. 


9(48) 


(3) So-called “silent areas’ constitute a large portion of the 
outer surface of the brain. Epileptic types of disorder may occur in 
these areas and yet may give no recognizable outward sigris, and this 
provides another condition in which electroencephalographic evidence 
of epileptic activity may be discovered in the absence of clinical 
evidence of seizures, and in which epilepsy may be subclinical. 
Evidence that epilepsy has a strong hereditary component is de- 
rived from the fact that electroencephalograms suggestive of epilepsy 
are much commoner in the near relatives of idopathic epileptics than in 
When only one of identical 
twins has epileptic seizures, an electroencephalographic evidence of epi- 


the near relatives of non-epileptics.'**’ 


lepsy (i. e., subclinical epilepsy) is commonly demonstrable in the sup- 
posedly unaffected twin. 

The diagnosis subclinical epilepsy is believed by some to be un- 
warranted because epilepsy is defined as a condition associated with at- 
tacks of impaired consciousness and involuntary movement, therefore, 
when there are no attacks of demonstrable impairment of consciousness 
and when there are no attacks associated with involuntary movement, 
it is contended that there is no epilepsy —subclinical or otherwise. How- 
ever, as indicated in the previous discussion, the line between central 
nervous disorders that are not externalized is too artificial and variable 
to be useful. If epilepsy is defined narrowly, the term becomes mean- 
ingless and partial concepts must be substituted, such as convulsive state 
or seizures; if it is defined broadly, it is a valuable concept that has a 
sound physiological basis and important clinical implications. 
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Tue PropativE VALUE oF ELECTROENCEPHALOGRAPHY IN EPILepsy 


If no abnormalities are found in the electroencephalogram this es- 
tablishes a presumption that the patient does not have epileptic seizures 
but as stated before, since approximately ten per cent of all epileptics 
have normal electroencephalograms on routine examination, the find- 
ing of a normal electroencephalogram does not prove that a person is 
not an epileptic. The presence of paroxysmal abnormalities in the 
electroencephalogram establishes a presumption of epilepsy as does also 
—but to a lesser degree—the finding of a very slow or very fast activity. 

Some atypical seizures in which consciousness is not lost are not 
immediately associated with electroencephalographic abnormalities but 
paroxysmal patterns are invariably present at the time of typical epilep- 
tic seizures. Therefore, if an electroencephalogram is recorded during 
a typical convulsion and no significant changes are observed, it is fair to 
assume that the patient is hysterical or is malingering. 


Tue CHANCE THAT A GIvEN PATTERN Witt Be Assoctatep 

with CLINICAL EPILepsy 

From a medical point of view, the attempt to distinguish between 
clinical and subclinical epilepsy may seem unprofitable but at the pres- 
ent time this distinction is essential in legal cases, for clinical epilepsy 
when brought on by injury is compensable and subclinical epilepsy is 
not. Unless there is a definite probability that clinical epilepsy is pres- 
ent or will develop from a given injury, the case for compensation of 
traumatic epilepsy cannot be seriously considered. In this respect the 
law makes a distinction that is not in accord with common sense prac- 
tice. The man in the street makes no nice distinction between what is 
possible and what is probable. He is interested in both and is willing to 
pay for insurance in order to protect himself against either. The cost 
of certain possibilities in a given case can be stated in terms of dollars 
and cents, using the cost of insurance coverage as an indicator. The cost 
depends on the value set on the insured, on the degree of disability that 
may be suffered as a result of the calamity insured against and on the 
odds that this calamity will eventuate. 

Much legal trouble could be avoided if the courts would agree that 
when an accident has increased the possibility of epilepsy, it has caused 
compensable injury. The extent of the damage need not be determined 
in court; the matter might well be turned over to actuaries and insur- 
ance experts who would determine how much the accident had in- 
creased the cost of insuring for life against partial or total disability 
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from epilepsy. Estimation of the risk that a given person will or will 
not have epilepsy, and if so, how long and how severely, requires the 
proper weighting of many factors and some more or less complicated 
calculation. In certain cases even an approximately correct estimate of 
the risk may be impossible. At present, courts of law estimate these 
risks by rule of thumb or by no rule at all, and great personal hardship 
often results from a failure to foresee the outcome in a particular case. 
The weighing of chances and the protection of persons from this type 
of hazard would seem to be outside the province of law. It is the prop- 
er function of insurance. However, since this point of view has not 
gained acceptance, and since jurists are required to convert into finan- 
cial terms the chances that a given person will become a clinical epilep- 
tic, the manner in which this risk can be most accurately estimated will 
be considered at some length. 

The incidence of epilepsy in the general (non-institutionalized) 
adult population is approximately 0.5 per cent. As stated before, 30 
per cent of all adult epileptics show paroxysmal disorder on routine 
electroencephalographic examination. Thus, whereas 50 out of 10,000 
people will have epilepsy, only 15 of the 50 epileptics will show par- 
oxysmla disorder. Experience indicates, however, that out of 10,000 
persons from the general population go will have paroxysmal records. 
Thus, in considering the general population, the chances are 15 out of 
go or 16 2/3 per cent that an individual with a paroxysmal electroen- 
cephalogram is a clinical epileptic. This may seem like a small chance 
but it is of the same order as is created by a severe head injury. It would 
be larger if the general population contained a larger percentage of clin- 
ical epileptics but since the general population has been more or less 
cleared of clinical epileptics, any epileptic disorder that is encountered 
is almost by definition subclinical. If the group had been entirely cleared 
of clinical epileptics, it would be theoretically impossible for a paroxys- 
mal electroencephalogram to be associated with clinical epilepsy. Such 
a group has actually been studied. Electroencephalograms were ob- 
tained on 1,000 candidates for military training who had been carefully 
examined and found to be free of any clinical evidence of epilepsy. 
However, three had paroxysmal electroencephalograms and one of 
these three had a clinical seizure one week after his electroencephalo- 
gram was taken. Thus, trial has shown that with the aid of the elec- 
troencephalogram it is possible to select from a large group that has 
been supposedly cleared of clinical epileptics, a subgroup in which 
there is a likelihood of clinical epilepsy. 
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Any given person will have some attributes other than the elec- 
troencephalogram which will help to place him in a restricted group 
that has some more or less definite incidence of clinical epilepsy above 
or below the 0.5 per cent encountered in the general population. For 
example, the person under consideration may be a near relative of an 
epileptic, and among these the incidence of clinical epilepsy is 2.4; or 
he may have had an attack of some type suggestive of epilepsy. Among 
such persons the incidence of true clinical epilepsy might be assumed 
to be approximately 50 per cent; he may have had a severe head in- 
jury,” in this group the incidence of epilepsy is approximately 20 per 
cent. By placing a given person as accurately as possible in his correct 
group as regards incidence of epilepsy, it becomes possible to state more 
accurately what are the chances that a paroxysmal electroencephalo- 
gram will be associated with clinical evidence of epilepsy. The same 
can be done for other types of electroencephalographic abnormality. 
Experience shows that the clinical significance of the electroencephalo- 
graphic diagnosis varies according to expectation of epilepsy in the 
group. The chance that a paroxysmal electroencephalogram will be 
associated with clinical epilepsy: is greatly increased if the person under 
consideration belongs to a group in which the incidence of clinical epi- 
lepsy is above that enountered in the general population. Other clini- 
cal data supply information as to the general expectation of epilepsy and 
the electroencephalogram indicates whether the chances are small or 
great that the particular person under scrutiny is actually a clinical epi- 
eptic. 


THe ELECTROENCEPHALOGRAM IN ACCIDENT Cases 


Because there is a definite relationship between head injury, elec- 
troencephalographic abnormality and epilepsy, an_ electroencephalo- 
gram should be obtained in all accident cases. Where it is claimed that 
brain injury has resulted, the finding of very abnormal waves is sup- 
porting evidence of the correctness of this claim and if a focus of ir- 
regular slow waves or of spikes is found in the particular brain area that 
would presumably have been injured by the blow, it becomes highly 
probable that the blow caused the brain damage. To assume otherwise 
is the equivalent of assuming that a patient’s arm was broken before he 
fell. 

Abnormalities in the electroencephalogram are greatest soon after 
the injury; they tend to subside in a few days or weeks unless epilepsy 
develops.‘*") This is illustrated in Fig. 4 where the incidence of abnor- 
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Figure 5. Types of pattern encountered in adult encephalograms. Figures at right 
indicate frequeney with which particular patterns occur in the general population. The 
order in which thev are arranged is slow at the top, fast at the bottom. The top three 
and bottom two patterns are classed as paroxysmal, il. @., manifesting seizure-discharges. 
The names applied to each pattern are shown at the left. The percentage incidence of 
each pattern in the norm: al control group appears at the right. Time and voltage cali- 
brations are given in the lower right corner. 
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mal electroencephalograms in post-traumatic cases with and without 
epilepsy are shown. Therefore, if repeated examination shows that ab- 
normalities are persisting or becoming worse, and particularly if par- 
oxysmal disorders begin to appear, the case must be considered one in 
which epilepsy is impending. On the other hand, if abnormalities sub- 
side rapidly, the outlook is brighter. Williams‘**’ has pointed out, how- 
ever, that if symptoms of brain injury remain after the electroenceph- 
alogram has returned to normal, the prospect for full recovery is not as 
good as it would be if abnormality were still present, for symptoms that 
remain after full recovery of normal electrical activity are likely to be 
due to the complete death of nervous elements. As stated in a previous 
paragraph, complete destruction of brain substance is not detectable in 
the electroencephalogram so that it is possible to have very severe brain 
damage with a normal electroencephalogram. Usually, however, com- 
plete destruction of certain nervous elements is accompanied by injury 
to others with consequent disorganization of the normal electrical pat- 
tern. 

From the foregoing discussion it will be clear that in accident cases 
it is highly desirable to have electroencephalograms at frequent inter- 
vals. The longer the final settlement of a case is delayed, the more ac- 
curately the extent of the injury can be assessed and its final conse- 
quences predicted. 

In general, the likelihood of convulsions after injury decreases rap- 
idly with time. (Table III). Approximately 65 per cent of all post- 
traumatic epileptics have their first convulsion within one year of their 
injury. Therefore if the overall chance of having post-traumatic epi- 
lepsy after a severe head injury is accepted at 20 per cent and if oth- 
er things are equal, the chance that epilepsy will develop later than the 
first year is only seven per cent. One of the things that may not be 
equal and that will greatly increase the chances of seizures will be the 
finding of increasing electroencephalographic abnormality or the ap- 
pearance of paroxysmal types of disorder. 

The significance of various electroencephalographic findings un- 
der certain limiting conditions in post-traumatic states‘) is as follows: 


(1) Focal electroencephalographic abnormality is strongly sug- 
gestive of brain damage. It was never encountered in 1,000 normal con- 
trol subjects; it was found in 83 per cent of 53 cases with neurological 
evidence of localized brain damage. However, absence of focal elec- 
troencephalographic abnormality does not indicate that the brain is un- 
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damaged. In 17 per cent of 53 cases with neurological evidence of lo- 
calized brain damage, no electroencephalographic focus was found. 


(2) Other things being equal, if generalized electroencephalo- 
graphic abnormality is present three or more months after a mild head 
injury, the chances are sixteen to one that this abnormality antedated 
the injury. In 100 normal control subjects, sixteen can be expected to 
have generalized electroencephalographic abnormality ( percentage 
based on 1,000 controls), whereas after mild head injury, seventeen can 
be expected to have generalized abnormality (percentage based on 113 
cases). Thus, in only one case out of seventeen need the generalized 
abnormality be ascribed to the injury. 


(3) Other things being equal, if generalized electroencephalo- 
graphic abnormality is found three or more months after a severe head 
injury without epilepsy, the chances are one to three-quarters that this 
abnormiality antedated the injury. In 100 normal control subjects six- 
teen can be expected to have generalized electroencephalographic ab- 
normality (percentage based on 1,000 normal controls), whereas after 
severe head injury without epilepsy, twenty-eight can be expected to 
have such abnormality (percentage based on 102 cases). 


(4) In post-traumatic cass, even though the electroencephalo- 
gram is normal, the brain may be damaged. Among the 160 cases with 
normal electroencephalograms in the total series of post-traumatic cases, 
three had neurological evidence of localized brain damage. 


(5) If a proxysmal abnormality is found three or more months 
after head injury, the chances are at least thirteen to one that the patient 
has epilepsy. Among 175 cases with post-traumatic epilepsy, 27 per 
cent had paroxysmal abnormalities whereas among 102 cases with se- 
vere head injury but no seizures only two had paroxysmal abnormali- 
ties. 


(6) Other things being equal, if a patient has seizures and shows 
focal paroxysmal abnormality three or more months after bead injury, 
the chances are three to one that he has the seizures as a result of the in- 
jury rather than as a result of the other known and unknown factors 
that produce seizures in an unselected group of epileptics. Twenty-one 
percent of 175 patients with post-traumatic epilepsy had focal paroxys- 
mal disorder, whereas only seven per cent of 1,161 unselected epilep- 
tics had such an abnormality. 
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Figure 7-B. The chance that a paroxysmal electroencephalogram will be associat- 
ed with clinical epilepsy is greatly increased if the person under consideration belongs 
to a group in which the incidence of clinical epilepsy is above that encountered in the 
general population. This figure is derived from Figure 7-A. 
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Figure 8. Relationship between time after injury and the incidence of abnormal 
electroencephalograms in cases with post-traumatic epilepsy, severe head injury withour 
epilepsy and mild head injury without epilepsy. 
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(7) Other things being equal and in the absence of a definite his- 
tory of head injury, if the electroencephalogram shows generalized 
paroxysmal abnormality, the chances are at least five to one that the ep- 
ilepsy is not post-traumatic, Out of 1,161 unselected epileptics, 33 per 
cent had this type of abnormality, whereas out of 175 post-traumatic 
epileptics, six per cent had generalized paroxysmal abnormality. 


(8) Other things being equal, if a normal electroencephalogram 
is found three or more months after head injury, the chances are at least 
six to one that the patient is not a post-traumatic epileptic. The lowest 
incidence of normal electroencephalograms in post-traumatic cases 
without epilepsy was 54 per cent, whereas the incidence of normal elec- 
troencephalograms in post-traumatic epilepsy was eight per cent (all 
percentages based on more than 100 cases). Given equal numbers of 
post-traumatic cases with and without epilepsy, the chances of obtain- 
ing a normal electroencephalogram in the presence of epilepsy would be 
only one in six. However, it must be recognized that a normal electro- 
encephalogram does not exclude the possibility that a patient bas bram 
damage or post-traumatic epilepsy. 


When mild generalized abnormality is presented as evidence of 
brain damage, the objection can be raised that such abnormality is too 
common to indicate that the patient was injured and it is reasonable to 
assume that his abnormality was present prior to the accident. How- 
ever, if it was more evident soon after the accident and diminished with 
time after the injury, this suggests that it was related to the injury but 
it also makes the outlook for recovery and avoidance of epilepsy rela- 
tively good. When the abnormality is extreme, the assumption that it 
antedated the accident is less probable and the presumption is raised that 
the brain was injured in the accident; when the abnormality is focal and 
conforms perfectly to the site and the character of the injury, the evi- 
dence that the accident caused brain injury is almost irrefutable. 


THE ELECTROENCEPHALOGRAM IN Cases WHERE IRRESPONSIBILITY Is 
CLAIMED BECAUSE OF AN ATTACK OF UNCONSCIOUSNESS 


In cases where it is contended that consciousness was impaired dur- 
ing the commission of a crime, the finding of abnormal waves suggestive 
of epilepsy is of obvious importance. One should not be too optimistic, 
however, about finding abnormality suggestive of epilepsy in the ordi- 
nary criminal who reports that he cannot remember his crime. Among 
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prisoners not classified as criminally insane, no significant increase in the 
percentage of those with electroencephalographic abnormality has been 
found.’**’ Significant abnormality is likely to be found only in cases 
where there is clinical evidence of epilepsy or a related disorder, or 
where the behavior of the person at the time of the crime suggests that 
he was disoriented, abnormally clumsy or careless. In such cases an 
electroencephalogram is called for; in others it is a shot in the dark. 

When the lawyer wishes to question the validity of an electroen- 
cephalographic interpretation in a case where it is claimed that the crime 
was committed during an epileptic attack, he should ask whether the 
abnormal waves are such as are likely to be associated with the type of 
behavior which the person exhibited while committing the crime, and 
also whether it is certain that the patient was awake while the record 
was taken, for short periods of sleep can closely resemble seizure-dis- 
charges and are sometimes misinterpreted as such. 


ILLUSTRATIVE CASES 


CASE 1. While standing on the pavement in front of hts home, J. C., an eight- 
year-old boy was run into by an oil truck. He received a severe bruise on the right 
side of his head and was rendered unconscious for two hours and semi-conscious for 
one day. No evidence of skull fracture was found on x-ray examination and the spinal 
fluid contained no blood. Nevertheless it was contended that this boy had received a 
brain injury, as a result of which he had dizzy spells and was threatened with epilepsy. 
The defense claimed that the boy had returned to school and showed no impairment 
of school work or general behavior, and, since there was no clinical evidence of brain 
damage, the dizzy spells were imaginary and he could be presumed to be in no real 
danger of developing epilepsy. 

The electroencephalogram taken one month after the accident showed a slow-wave 
focus (S-3 focus) strongly suggesting localized brain damage in the general area where 
the scalp had been bruised, and int this area there were also discharges of high-voltage 
three-per-second waves strongly suggestive of epilepsy. Eight months after the acci- 
dent the focal disorder was still present and the paroxysmal discharges were more fre- 
quent. 

The case was settled for the claimant before conclusion of the suit. 


CASE 2. W. D., a 25-year-old professional boxer, while riding as a passenger in 
a small sedan, was thrown out when it was struck from the side by another car. He 
landed on the right side of his head and was rendered unconscious for about five min- 
utes. For several days after the accident there were no signs or symptoms except mild 
headache, but three weeks after the accident a generalized epileptic seizure occurred. 
X-ray studies at that time showed no evidence of a fracture. Four more convulsions 
occurred in the next year. It was claimed that as a result of the injury received in this 
accident the claimant had developed post-traumatic epilepsy. The defense contended 
that the accident was not the cause of the epilepsy, that if the patient actually had post- 
traumatic epilepsy it was as a result of other head injuries sustained while boxing. 

At the time of the first electroencephalographic examination, four months after 
the accident, the patient showed an irregular slow-wave focus with spike discharges 
suggesting epilepsy (Spikes Fig. 3). This type of focus is uncommon in idiopathic epi- 
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lepsy and relatively common in post-traumatic epilepsy. It corresponded in its loca- 
tion to a lump that could be felt on the head. This lump was all that remained of a 
larger swollen area that had developed after the accident. Six months later the elec- 
troencephalographic focus was still present but showed more definite paroxysmal ab- 
normality suggesting that the underlying epileptic process was becoming worse. 

A decision was given in favor of the claimant, 


CASE 3. A young woman, H. S., claimed that as a result of an injury to her brain 
sustained in an automobile accident she had developed epileptic seizures. The accident 
had occurred through the alleged negligence of the young man with who she was driv- 
ing. His car had gone off the road and struck an electric light pole, sheering it off at 
the base. The front end of the car was demolished and the patient, who was seated be- 
side the driver struck the shatterproof windshield with the right side of her head. The 
windshield was cracked, but the patient’s head was not driven through it. She was 
dazed immediately after the accident but not unconscious. Two days later the patient 
was back in school with no signs or symptoms of injury except a cut on her cheek and 
generalized muscle stiffness. Three months later, however, the patient had several brief 
lapses of consciousness and one year later a generalized convulsion. 

The claimant had worked as a technician in a large hospital and was aware of the 
danger of epilepsy in post-traumatic cases. This danger had been dramatically im- 
pressed on her because the father of the defendant had several years before been in- 
jured in an automobile accident and had become an epileptic. There was a great dis- 
parity in the economic level of the claimant and the defendant, Because of these cir- 
cumstances, some suspicion was aroused that the claimant was malingering or was hys- 
terical. The seizures became increasingly frequent in the second year after the acci- 
dent. They were observed by a clinician who reported that they were not typical con- 
vulsions. 

Electroencephalographic examination on three occasions, eighteen months, two 
vears and three years after the accident, showed a tremendous amount of abnormal ac- 
tivity of the petit mal type (P. M. Fig. 3). There was no real focus but the disorder 
tended to be the greatest in the frontal areas, particularly on the right where her head 
had struck the windshield. Waves of the petit mal type are more common in idiopath- 
ic epilepsy than in post-traumatic epilepsy but they do occur in the latter condition. 
The electroencephalographer gave the opinion that the patient showed an amount of 
disorder entirely sufficient to account for the symptomology and that there was there- 
fore no reason to suppose a hysterical or psychogic component.‘®5) Since the time-in- 
terval between the occurrence of the accident and the onset of seizures was one that is 
usual in post-traumatic epilepsy, and since there was nothing truly inconsistent about 
the electroencephalographic findings, it was concluded that this was a case of post- 
traumatic epilepsy in which either the patient had a predisposition to epilepsy and re- 
sponded with a generalized rather than a localized disorder and /or that the force of 
the blow had been so distributed that it caused generalized rather than localized brain 
damage. 

This case was settled out of court for the claimant. 


CASE 4. A young man, F. C., age 22, was arrested for brandishing a loaded re- 
volver and threatening to shoot his fiancee. When first questioned by the police, he 
appeared sleepy and confused. He claimed that he could not remember what had hap- 
pened and reported that he had had similar attacks before, His story was checked and 
it was found that he had been under a doctor’s care for what had been diagnosed as 
psychomotor epilepsy.‘5) The report on an electroencephalogram made a few hours 
before he was arrested read as follows: 

Tremendous amount of flat-topped four and high-voltage six-per-second ac- 
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tivity of the type seen in psychomotor seizures. Diagnosis: Electroencephalo- 
gram strongly suggestive of psychomotor epilepsy. 
The patient was not brought to trial. 


CASE 5. In England a case has been reported in which a careful and apparently 
significant electroencephalographic study was carried out on a man who was held for 
the murder of his mother.(°7) He claimed that he could not remember anything about 
the crime. Some slight abnormalities in his electroencephalogram were apparent on 
routine examination but these became greatly exaggerated when his blood sugar was 
slightly lowered. 

The food intake of the patient on the day of the murder had been meagre. The 
patient was studied on the same intake and at the same time of day that the murder was 
committed. It was found that his electroencephalogram was exceedingly abnormal and 
that he became confused. At this time his blood sugar level was low but not so low 
that a normal person would have showed electroencephalographic abnormalities. The 
case was considered one in which psychic disorder was induced by a lowered blood 
sugar level. 

The patient was declared guilty but insane, 


TABLE | 
INCIDENCE OF CERTAIN TYPES OF ELECTROENCEPHALOGRAM 
AMONG EPILEPTICS AND NONEPILEPTICS 


Electro-encephalographic Diagnosis 





Nonparoxysmal 
Clinical Parox- Very _ Slightly 
No. cases Group ysmal Abnormal Abnormal Normal Total 
(S-13 and F-14) (S-2 and F-2) 
1260 Epileptics 38.6 19.8 28.6 13.0 100 
202 Relatives of 
Epileptics 5-9 4.0 37.1 53.0 100 


418 Organic neuro- 
psychiatric cases 
without epilepsy 1.2 43-3 
409 Functional neuro- 
psychiatric cases 
without epilepsy 
1000 Normal controls, 
adults 0.9 1.1 13.8 84.2 100 


17.9 37-6 100 


5 1.7 24.6 73-2 100 





* Almost all very slow brain waves (S-2 type) 
1 Very slow waves 3 Slightly slow waves 
2 Very fast waves 4 Slightly fast waves. 
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Taste III 


INTERVAL BETWEEN INJURY & ONSET OF SEIZURES 
In 175 Cases or Post Traumatic EpiLepsy 


0.3 1-3 4-11 12-23 2-3 4-5 9-10 11 
Wks. Mos. Mos. Mos. Yrs. Yrs. Yrs Yrs, 
Percent 
with first 
seizure 27% 20% A 13% 8% 6% % 3% 
FOOTNOTES 


1. Only one complete text has been published on this subject: Atlas of Electro- 
encephalography, by F. A. Gibbs and E. L. Gibbs (Cambridge, Mass.. Lew A. Cum- 
mings Co., 1941). The volume entitled Epilepsy and Cerebral Localization, by W. Pen- 
field and T, C. Erickson (Springfield, Ill., Charles C. Thomas, 1941), contains a valuable 
chapter on “Electroencephalography” by Herbert Jasper (chap. 14, pp. 380-454). Both 
works have lengthy bibliographies giving references to the scienific literature. 

2. Berger, H.: Ueber das Elektrenkephalogramm des Menschen, 1. Mitteilung. 
Arch. f. Psychiat., 87:527-570, 1929. 

3. Electrocardiogram. A graphic tracing of the electric current produced by 
the contraction of the heart muscle. The normal clectrocardiogram shows upward and 
downward deflections, the result of auricular and ventricular activity. (The auricles 
are the two upper chambers of the heart, the ventricles, the two lower.) 

4. Epilepsy: A disorder characterized by one or more of the following: recur- 
rent attacks of impairment of consciousness, involuntary movements and special types 
of abnormality in the brain-wave pattern. When the cause of the disorder is known 
to be a lack of blood supply to the brain, or a lack of sugar in the circulating blood, it 
is not ordinarily classified as epilepsy, but under the heading of disturbed nutrition of 
the brain. 

5. Cerebral tumor: A tumor of the brain. As used here, tumor is intended to 
be synonymous with “neoplasm” or a mass of new tissues which persists and grows in- 
dependently of its surrounding structures, and which has no physiologic use. There 
are various types of brain tumor, some such as gliomas being rapidly growing, difficult 
to remove successfully by surgery and leading usually to early death. These are called 
highly malignant tumors. Some othe: tumors, such as meningiomas, are more benign: 
that is to say, ordinarily they can be successfully removed by surgery, the mortality 
is low and the risk of recurrence slight. 

6. Subdural hematoma: The brain is invested by three membranes, these being 
from within outward, the pia mater (closely adherent to the outer surface or corex of 
the brain), the arachnoid mater and the dura mater. Subdural hematoma is an effusion 
of blood, or a blood clot, usually due to hemorrhage caused by head injury, which has 
accumulated under the dura mater, between it and the underlying arachnoid mater, It 
often produces death if it is not surgically removed. 

7. Cerebral hemorrhage: Bleeding into the brain. 

8. Cerebral thrombosis: Stoppage of a blood vessel in the brain by a blood vessel 
in the brain by a blood clot. The resulting deprivation of the surrounding part of the 
brain of its blood supply may cause localized death of tissue, cause paralysis or even 
death. 

g. Cerebral trauma: Application of an injurious stimulus to the brain, usually of 
a physical sort. 


10. Cerebral abscess. An abscess in the brain substance. 
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11. Meningitis. Inflammation of the meninges or membranes which surround the 
brain. : 

12. Encephalitis: Inflammation of the brain. 

13. Schilder’s disease: A type of encephalitis. 

14. Postencephalitic type: Behavior disorders such as sometimes follow encephal- 
itis, particularly in children. 

15. Addison’s disease: A disease characterized by a bronze-like pigmentation of 
the skin, severe prostration, and progressive anemia, low blood pressure, diarrhea and 
digestive disturbance; it is due to disease (hypofunctioning, i. e., underfunctioning) of 
the suprarenal glands and usually ends fatally. 

16. Hyperinsulinism: Excessive secretion of insulin by the pancreas, resulting in 
an abnormally low blood-sugar level (hypoglycemia). The same condition can result 
from overdosages of insulin in the treatment of diabetes. 

17. Diabetes mellitus: A disease of metabolism based on defects in the body’s pow- 
er to store and oxydize sugar due to a decrease in the internal secretion of insulin by 
the pancreas. The condition is marked by an abnormal amount of sugar in the blood 
(hyperglycemia) and by the passage of an excessive amount of urine (polyuria) con- 
taining an excessive amount of sugar (glycosuria). 

18. Hyperthyroidism: A condition due to excessive functional activity of the thy- 
roid gland, Synonyms: thyrotoxicosis, Graves’ disease, Basedow’s disease, exophthal- 
mic goiter. In this condition the thyroid gland usually enlarges and increases its se- 
cretions thus stimulating the metabolism of all cells of the body. The oxygen con- 
sumpion of the body (basal metabolic rate) is elevated; often there is an increased sense 
of fatigue, with nervous excitability and loss of weight. An abnormal appetite with a 
sense of warmth and increased perspiration may be noticed. Very often the eyeballs 
protrude in a characteristic manner, There is a fine tremor of the hands; the skin is 
unduly warm and moist and the heart beats rapidiy. The nervous manifestations may be 
marked, 

Hypothyroidism: Synonym — myxedema: due to a decrease or absence of the se- 
cretion of the thyroid gland as a result of its atrophy, removal or failure to develop. A 
marked decrease in the oxygen consumption of the body (basal metabolic rate) is char- 
acteristic as well as a myxedematous condition of the tissues, a slowed, impaired mental 
condition, a typical facial expression, and othr secondary manifestations. Basic meta- 
bolic rate may be anywhere from fifteen to forty per cent below normal. The onset of 
myxedema occurs as a rule between the ages of thirty and sixty and is very gradual. 
Myxedema is treated by administering dessicated thyroid gland to the patient. Results 
are brilliant: in a few weeks the patient may be almost completely restored to normal. 

19. Phenylpyruvic amentia: \diocy attended by the secretion of phenylpyruvic acid 
in the urine. 

20. Syndenham’s chorea: St. Vitus’s dance: a nervous disorder with involuntary 
and irregular jerking movements; it occurs especially in early life, commonly as a se- 
quel of rheumatic fever and affects girls more frequently than boys. 

21. Hydrocephalus: A condition characterized by abnormal increase in the amount 
of cerebral fluid accompanied by dilatation of the cerebral ventricles. The disease is 
frequently associated with enlargement of the head, with prominence of the forehead, 
atrophy of the brain, mental weaknss and convulsions, 

22. Hysteria: A condition characterized by emotional instability and the presence 
of a great variety of symptoms (such as partial loss of memory; disturbances in sensa- 
tion, motion, contractures of limbs; abnormal movements; disturbances in vision, olfac- 
tion (sense of smell, hearing, speech, and symptoms referable to the respiratory, circu- 
latory, gastrointestinal and genitourinary systems), all of which resemble organic dis- 
ease without demonstrable objective evidences of the presence of such disease, but are 
due to mental causes. 

3. Schizophrenia: (dementia precox): A psychosis usually beginning in late adol- 
escence or early adult life, characterized by a dementia which tends to progress, though 


7 








80 Freperic A. Gripes 








frequently interrupted by remissions. It includes the paranoid, hebephrenic, catatonic, 
simple, and mixed forms. Patients suffering from schizophrenia comprise by far the 
largest number fo admissions to hospitals for mental disease. Some of the outstanding 
symptoms of schizophrenia are: marked introversion (withdrawal of the patient’s inter- 
ests from the outside world as objectively conceived), narcissism (love of one’s self), 
emotional flattening, negativism, stubbornness, eroticism (sexual excitement on a physi- 
cal, mental or emotional basis), delusions and hallucinations, all of which gradually leads 
to mental deterioration. 

24. Manic depressive psychosis or state: In this condition there occur alternating 
periods of excitement (7ania) and depression with usually, but not always, a compara- 
tively normal period (/ucid interval) between the two. The duration and severity of 
the attacks, and the duration of the relatively normal period are exceedingly variable. 
During the manic stage there is a feeling of happiness and unusual well being with over- 
activity in speech, thought (flight of ideas) and action; during the depressed stage the 
patient is sad, has difficulty in thinking and acting and is generally retarded. 

25. Feeblemindedness: Mental deficiency from arrested mental development. The 
feebleminded are divided into three grades: idiots, with a mental age below two years; 
imbeciles, with a mental age between two and seven years, and morons, with a mental 
age between seven and twelve years. (Editorial note: The upper limit of the moron 
group is subject to dispute.) 

26. Psychoneurosis: A mental disorder caused primarily by some psychic con- 
flic, because of maladjustment, and in which there can be found no demonstrable caus- 
ative organic pathology, without disturbance of intellectual function, without distor- 
tion of reality and without primary alteration of mood. 

27. Migraine (hemicrania): A paroxysmal nervous disorder associated with head- 
ache, often unilateal and usually severe, and often ushered in by visual disturbances, It 
is frequently accompanied by nausea and vomiting. 

28. Deep cerebral lesions: Lesions deep within the brain. 

29. Cerebellar lesions: Lesions in the cerebellum, that division of the brain behind 
the cerebrum and behind the pons and fourth ventricle; it is concerned in the coordi- 
nation of movement. 

30. Hindbrain: The enlarged upper extension of the spinal cord into the skull be- 
fore it expands to form the brain. 

31. Pathological process: The structural and functional changes caused by a dis- 
ease or injury. 

32. Cerebral cortex: The outer surface of the brain composed mainly of gray sub- 
stance, 

33. Muscle action potential: An electrical potential developed in a muscle fiber 
during activity. 

34. Artifact: Any artificial product due to extraneous manipulation alterations or 
interferences. 

35. Gibbs, F. A.; Gibbs, E. L., and Lennox, W, G.: Eectroencephalographic Clas- 
sification of Epileptic Patients and Control Subjects, Arch. Neurol, & Psychiat., 50:111- 
128, 1943. 

36. Dusser de Barenne, D., and Gibbs, F. A.: Variations in the Electroencephalo- 
gram During the Menstrual Cycle, Am, J. Obst. & Gynec., 44:687-690, 1942. 

37. Smith, J. R.: The Frequency Growth of the Human Alpha Rhythms During 
Normal Infancy and Childhood. J. Psychol., 11:177-198, 1941. 
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42. Idiopathic epilepsy: Epilepsy which seems to arise spontaneously and not as a 
result of an assignable cause such as injury, etc. 

43. Post-traumatic epilepsy: Epilepsy following head injury; it is usually due to 
laceration or infection of the meninges or brain substance with the formation of scars. 

44. Paroxysmal patterns: Sudden recurrences with intesified action or symptoms. 

45. Control: An experiment or other standard by which is tested correctness of 
observation. A control may be a person, an animal, a group, a series, or a similar ex- 
periment in which all the conditions are identical with those of the original test except 
in the one factor that is being studied. 

46. Clinical Epilepsy: Epilepsy which has expressed itself by disabling symptoms, 
such as seizures, and therefore stands in need of treatment. 

47. Subclinical: The early stages or slight degree of a disease whose presence may 
possibly be verified by special methods of study but which has not yet produced dis- 
abling sickness in the patient. 

48. Silent areas: Areas of the brain which have no known function of a specific 
sort. 
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50. In the author’s studies, severe head injury is considered to have occurred in 
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ture, depressed skull fracture, subdural hematoma, or extradural hematoma. 
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53. There is no satisfactory study on the incidence of epilepsy after civilian acci- 
dents. The figure used here is approximate and is based on data reported by Wagstaff, 
W.: The Incidence of Traumatic Epilepsy after Gunshot Wounds of the Head, Las- 
cet, 2:861-862, 1928. 

54. Gibbs, F. A.; Bagchi, B. K., and Bloomberg, W.: Electroencephalographic 
Classification of Criztinals. (To be published). 

55. Psychogenic: Originating in the mind; psychogenic disorders, as opposed to 
organic disorders have no organic basis for their existence. 

56. Psychomotor epilepsy: Epilepsy in which the seizure consists of impairment 
of consciousness associated with automatic movements of a fairly elaborated kind, or 
purposeful acts in contra-distinction to the simple violent contractions of grand mal 
and the coarse, 3 per second jerking of petit mal. 

57. Hill, D., and Sargent, W.: A Case of Matricide. Lancet, 1:526-527, 1943. 
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PROOF OF ALCOHOLIC INTOXICATION 
Henry W. Newman, M. D. 


DEFINITION 


In any consideration of the proof of alcoholic intoxication, either 
from the medical or the legal aspect, the first point to be settled is of 
necessity the definition of the term itself That there is far from a una- 
nimity of opinion on this point was strikingly brought out in the an- 
swer to a query sent by the National Safety Council to the attorneys 
general of the several states, reported in the Progress Report of 1937 
(1). The definitions of the terms “intoxicated” and “under the influ- 
ence of intoxicating liquor” varied widely from state to state, but 
can be grouped in a few main categories; 24 states had no legal defi- 
nition of either term, the understanding of such matters being con- 
sidered a matter of common knowledge. Another group of 12 states 
had definitions which are typified by that of Arizona, which can be 
expressed in the following manner: if the ability of the driver of an 
automobile has been lessened in the slightest degree by the use of in- 
toxicating liquor, then the driver is deemed to be under the influence 
of intoxicating liquor. A number of these states distinguish between 
two conditions, the more serious being termed “intoxicated,” and the 
less serious, the one applied to motor vehicle operation, “under the in- 
fluence.” Thus in these states the only criterion of being “under the 
influence” is the lessening, to the slightest degree, of the ability to 
perform a certain act, when this lessening is due to imbibition of alco- 
hol. It matters not, under this definition, how great was the original 
skill of the individual, so long as this skill was in any degree lessened 
by alcohol. 

In another group of 5 states, which can be typified by California, 
there is a fundamental difference in the definition. This definition can 
be expressed as follows: any abnormal mental or physical condition 
caused by indulgence in any degree in intoxicating liquor which im- 
pairs, to an appreciable degree, the ability of the driver to operate his 
car in the manner of an ordinarily prudent and cautious person, in 
full possession of his faculties, would operate a similar vehicle under 
like circumstances. Here the situation is quite different than with 
the Arizona definition. Ir is not alone necessary that ability be de- 
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creased, but that it be decreased to the point at which the particular 
individual can no longer drive in the manner of the ordinarly prudent 
and cautious person, presumably the average driver. Since it is well 
known and accepted that different individuals possess differing degrees 
of skill in the operation of motor vehicles, it is at once evident that a 
degree of diminution in skill which would make an originally marginal 
driver no longer able to drive in the manner of an ordinarily prudent 
and cautious person might well not so reduce the skill of an exception- 
ally good driver. Thus it is necessary under this definiti m not only 
to prove some appreciable degree of impairment due to alcohol, but 
sufficient impairment to lower that individual’s skill below the stand- 
ard accepted in his community. This is much more difficult to accomp- 
lish than merely proving an appreciable degree of impairment. 

The remaining 7 states had definitions of a somewhat more gen- 
eral nature, tending more to the California type, and referring to “nor- 
mal control of bodily functions” and the so-called proper operatiun of 
vehicles. 

While these definitions were directed at the operation of motor 
vehicles, they were in no way specific for that type of activity, and 
no doubt the same general principles would apply to other types of 
offenses in which alcohol might play a part. In summary, it may be 
stated that the terms “intoxicated” and “under the influence of in- 
toxicating liquor” may be defined on the one hand as any degree of 
pairment of ability, and one the other hand as that degree of impair- 
ment necessary to render the particular individual incapable of per- 
forming the act in the manner of an ordinarily prudent and cautious 
person. In the first instance the individual’s condition is compared with 
that of himself when no alcohol has been taken, in the other with the 
ability of the “ordinarily prudent and cautious person,” presumably 
the average citizen. Under the first definition proof of intoxication is, 
as we shall see, relatively much less difficult than under the second. 
Which definition provides the greater degree of justice is not easy to 
ascertain. Regardless of this, these definitions have been established, 
and it is of the utmost importance in regard to the prosecution of de- 
fense of such charges to be familiar with the definition that has been 
applied in the locality in question. 


Types oF PrRoor 
In the establishment of a diagnosis of alcoholic intoxication there 
are three categories of observations available on which to base the case. 
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The first of these, and in many instances the only one available, con- 
sists of the observations of lay witnesses of the behavior of the individu- 
al both at the time of the offense and for a period before and after, 
during which his condition may be assumed to have been essentially 
the same. Here the statements of individuals familiar with the sus- 
spect’s normal mode of behavior are at once most valuable because of 
this familiarity and at the same time subject to criticism of partisan- 
ship. Most adults are familiar with the behavior of an intoxicated 
person, and thus are competent to give evidence on this point. They 
are not, however, in general familiar with other condtions of medical 
or psychological nature equally able to produce the symptoms associ- 
ated in the lay mind with alcoholic intoxication, such as might be ex- 
hibited by an individual in mild insulin shock'*’ or suffering from 
cerebral concussion’*’. Of the greatest importance is objective evi- 
dence of the behavior of the individual just prior to the offense. Thus 
erratic procedure of a motor car from one side to the other of the 
highway, either attested by eye-witnesses or evident from tire marks, 
is of inestimably more value than the befuddled behavior of the driver 
when pulled out of his car after it has crashed into a stone wall. Such 
evidence of inability to conduct himself in the manner of an ordinarily 
prudent and cautious person should be the keystone of the evidence 
presented to establish a diagnosis of drunkenness, and should be dili- 
gently sought for in every case. One of the greatest drawbacks of 
legislation establishing some specific blood level of alcohol concentra- 
tion as prima facie evidence of intoxication is the resulting tendency 
toward blind reliance on this easily attained form of testimony, to the 
neglect of other and often more reliable sources. 

The second source of evidence is to be sought in the examination 
of the suspect by a person with professional experience in the clinical 
diagnosis of intoxication. In this regard the experienced police officer 
may be qualified, although he may readily be suspected of partisanship. 
The medical examiner’s testimony is much less subject to such criti- 
cism, and may be of great value. The examination for intoxication 
should be carried out as soon as possible after the apprehension of the 
suspect, and should concern itself as much with the ruling out of con- 
ditions other than alcoholism which might be responsible for the sus- 
pect’s actions as with the accurate description of such signs and symp- 
toms'*’ of alcoholism as may be present. In the latter regard, the re- 
port should be written in ink at the time of the examination, and should 
include data on the general appearance, condition of dress, odor of 
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alcohol on the breath, presence of containers of alcohol on the person, 
condition of the pupils, flushng of the face, incoherence of speech, 
incoordination of motion, personality disturbances in the nature of 
combativeness, emotional liability’, profanity, and degree of coopera- 
tion, and a statement from the suspect on how much alcohol he took 
and when he took it. After such an examination it should be possible 
for the medical examiner to testify with some authority as to whether or 
not the suspect was competent at the time of the offense, and if in- 
competent whether such incompetence was due to alcohol or to some 
medical or psychological condition. Such expert examination should 
be readily available, and there is no excuse for not obtaining it prompt- 
ly in every case where acute alcoholism may be a factor in the decision 
of the case. 

The third type of testimony available consists of chemical data 
concerning the concentration of alcohol existing in the brain of the sus- 
pect at the time of the offense. This type of evidence has the great 
advantage of objectivity, with no opportunity for prejudice. It is, 
however, more easily obtained than interpreted, the reasons for which 
we shall consider in some detail. 


AssorPTION, METaABoLisM,'®’ AND EXCRETION OF ALCOHOL 


In order to be able intelligently to assess the evidence secured from 
alcohol analysis of body tissues or fluids, some knowledge of the 
mechanism of the metabolism of alcohol in the body is necessary“. 
From the legal standpoint it may be assumed that alcohol enters the 
body by the mouth through ingestion of one or several of the many 
types of alcoholic beverage. Part of the ingested alcohol is absorbed 
directly from the stomach, but by far the greater portion is absorbed 
in the upper part of the small intestine. Once alcohol is absorbed into 
the blood stream it rapidly diffuses into the body tissues, and ultimately 
the concentration in the blood and tissues reaches a point of equilibrium. 
This equilibrium is more rapidly attained in those tissues having a gener- 
ous blood supply and rapid blood flow, such as the brain, and less rapid- 
ly in tissues with a slow blood flow, as muscle in the resting state and 
adipose tissue. Thus at the end of several hours the alcohol content 
of the various tissues is fairly equal, being proportional to their water 
content, but shortly after rapid absorption of alcohol the brain will ap- 
proximate the blood in alcohol concentration, while muscle tissue will 
show a much lower alcohol content. 
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Rate of Absorption 


The rate of absorption of alcohol into the blood stream is depend- 
ent on a number of variable factors. The most important of these is 
the rate of emptying of the stomach, which varies from one individual 
to another, and is influenced secondarily by several factors. The type 
of beverage may exert and influence on the emptying time of the stom- 
ach in two ways; first, if the beverage is distasteful to the drinker, 
waves of antiperistalsis‘*’ will be set up, and even nausea induced, which 
effectively retain the alcohol in the stomach or even effect its regur- 
vitation®’; second, if the beverage has a higher buffer content‘'’, thus 
resisting acidification of the gastric contents by the gastric juice’, 
absorption will be slowed due to prolonged retention in the stomach. 
Distilled liquors have small buffer capacity, while wines, with much 
greater buffer capacity, are much more slowly absorbed. Dilution of 
the z!cohol in the beverage also plays a part. Concentrations around 
50% may retard their own absorption by reducing gastric motility” 
and causing inflammation of the gastric mucosa,"*’ while on the other 
hand the great volume of very dilute alcoholic beverages acts to slow 
absorption because of the length of time required to pass through the 
pylorus."*) The optimum concentration for rapid absorption is about 
20%, which is the concentration prevailing in most mixed drinks. 

The presence of food in the stomach has a profound effect on the 
rate of absorption of alcohol, slowing it by prolonging its stay in the 
stomach. Thus alcohol taken with a meal is much more slowly ab- 
sorbed than when taken on an empty stomach. 

It is quite possible that absorption is influenced by emotional states, 
which through the intermediary of the sympathetic nervous system‘? 
after the gastric motility. 


Equilibration 


The rate of absorption of alcohol determines, dosage remaining 
constant, the height to which the blood alcohol concentration will 
rise, and consequently the degree of inebriation. With rapid absorp- 
tion, alcohol enters the blood stream more rapidly than it comes into 
equibilbium with tissues such as muscle and fat. In very vascular tis- 
sues''®’, such as brain, however, the tissue concentration is closely re- 
flected by the blood concentration. Thus on rapid absorption of 
alcohol there is a sharp rise of blood, and consequently brain alcohol, 
followed by a rather rapid decline during the period when active ab- 
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sorption is almost complete yet equilibration with the other tissues is 
still taking place. This results in rapid onset of symptoms of intoxica- 
tioon, which last but a short time. With the same dosage of alcohol 
taken over a onger period, or taken as wine, the maximum concentration 
in the blood and brain will be appreciably lower, but will be main- 
tained for a longer period. Thus a dose of alcohol which when rapidly 
absorbed will just produce symptoms of intoxication will fail to produce 
such symptoms when slowly absorbed. For this reason dosage of alco- 
hol alone is not a reliable index of the degree of intoxication produced. 


Metabolism of Alcohol 


Once absorbed in the blood stream, about 90 to 95% of alcohol 
is metabolized, yielding heat, as in the case of other foodstuffs. This 
energy production may account for more than 50% of the resting 
metabolism in man. The seat of the primary metabolic process is in the 
liver, and the rate of metabolism is fairly constant regardless of the 
amount ingested or the concentration in the blood stream. This varies 
from one person to another, and is roughly ro to 15 cc. of alcohol per 
hour, resulting in a rate of decrease of blood alcohol concentration 
from 10 to 25 mgm. per 100 cc. per hour. From these data it is pos- 
sible to approximate, from the blood alcohol concentration determined 
at some later time, the concentration that existed at any time after 
imbibition. For example, blood alcohol concentration 2 hours after 
an accident is found to be 140 mgm, per 100 cc., and the evidence indi- 
cates that no alcohol had been taken for several hours before the acci- 
dent. Since the average rate of alcohol metabolism could have been ex- 
pected to have lowered the blood concentration 30 mgm, per 100 cc. 
during the 2 hour period, the concentration at the time of the accident 
was probably 170 mgm. per 100 cc., and almost certainly between 160 
and 190 mgm. per 100 cc. 

The rate of alcohol metabolism is quite resistant to change. The 
lowering of blood pressure to shock levels,”) with fall of body tem- 
perature will appreciably slow it, while administration of insulin’® in 
large doses will increase it. 


Excretion of Alcohol 


The 5 to 10% of ingested alcohol that is not metabolized is excret- 
ed, in about equal parts in the urine and the breath. Except under very 
markedly abnormal conditions this percentage remains fairly constant, 
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so need not be given much consideration for our purposes, particularly 
from the legal viewpoint. Thus we can say in summary that alcohol is 
absorbed with varying speed dependent on the presence or absence of 
food in the stomach, the type of beverage, and the physiologic and psy- 
chologic state of the drinker; that the faster the rate of absorption the 
higher will be the peak of blood alcohol concentration and thus the 
greater the intoxication; and that once absorbed it disappears from the 
body mainly by metabolism at a slow and rather constant rate. 


CorRELATION BETWEEN ALCOHOL CONCENTRATION AND DEGREE 
OF INTOXICATION 


If determination of the concentration of alcohol in the body fluids 
is to be useful as evidence of intoxication, it must first be shown that 
there exists a correlation between such concentration and the degree of 
intoxication. Also, this correlation must be such that at any concen- 
tration set up as prima facie evidence of intoxication all individuals will 
be under the influence of alcohol according to the definition prevailing 
in the community. Since the whole basis for the chemical diagnosis of 
drunkenness lies in the relatively small number of investigations on this 
point, we would do well to examine them in some detail. 

Southgate and Carter'’®’ in 1926 reported the alcohol concentra- 
tion in the urine of 27 inebriates apprehended by the police, and found 
it to be over 200 mgm. per 100 cc. in all but 3. Bogen‘? is responsible 
for the pioneer work in this country, reporting in 1927 on 300 patients 
brought to hospital suspected of inebriation. He made a clinical diag- 
nosis of intoxication only in the presence of unmistakable loss of con- 
trol of speech and movement. He found that no person with less than 
100 mgm. per 100 cc. was clinically adjudged intoxicated, while 50% 
of those with concentrations from 100 to 200 and 75% of those from 
from 200 to 300 were so adjudged. Almost all with 400 mgm. per 100 
cc. were thought to be clinically drunk. He felt that the chemical test, 
although the most reliable single factor, should not supersede entirely 
all other clinical examinations. 

Gettler and Tiber'*’’ in the same year published a report on au- 
topsy material, stating that in all with roo mgm. per roo cc. and under 
behavior ante mortem was normal, from 1oo to 250 there was “some 
physiological disturbance” but in no case great enough to be noticed 
by others or described as intoxicated, while all above 250 were de- 
scribed as intoxicated. Gettler and Freireich'**) later made the state- 
ment, again on autopsy material, that intoxication was not present when 
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the brain concentration was below 200 mgm. per 100 cc. Heise and 
Halporn'*® found that blood alcohol concentrations even lower than 
100 mgm. per 100 cc. slowed the reaction time required ror application 
of brakes in a motor car. 

Smith and Stewart'**) administered whiskey to college students, 
and found that some of the subjects showed no evidence of intoxication 
with blood alcohol concentrations over 200 mgm. per 100 cc. 

Turner‘*®) tested 32 cases brought to hospital and found those with 
blood alcohol concentrations from 100 to 200 mgm. per 100 Cc. not to 
be intoxicated, while those from 210 to 300 mgm. per 100 cc. were 
drunk. 

The best controlled study of correlation of alcohol concentration 
and inebriation is that of Jetter,‘**’ who found in more than 1000 sub- 
jects brought to hospital on suspicion of drunkenness that at 5-75 mgm. 
per 100 cc. blood alcohol 10.5% were adjudged intoxicated, at 75-125, 
18.5%, at 125-175, 47%, at 175-225, 83.6%, at 225-275, 90%, at 275- 
325, 95-1 Yo, At 325-375, 96%, AL 375-425, 93.3%, at OVEr 425, 100%. 
Thus there was shown a great variation in tolerance to alcohol, for al- 
though almost 20% of the subjects were intoxicated at about 100 mgm. 
per 100 cc., an almost equal percentage were adjudged sober at con- 
centrations twice this great. Jetter has made the statement that because 
of this variation in tolerance the chemical test should be supplemented 
by clinical examination. 

Harger, Lamb, and Hulpieu‘*”) reported in a series of 140 subjects 
brought to hospital that 92% with concentrations from 150 to 200 mgm. 
per 100 cc. were intoxicated.'** 

Bavis'*® found that while better than 90% of his subjects were un- 
der the influence at concentrations from 110 to 200 mgm. per 100 CC., I 
case was not influenced at over 310 mgm. per 100 cc. 

Newman and Fletcher*” tested a group of normal individuals af- 
ter imbibition of whiskey in an experimental situation. They found 
that all individuals showed some evidence of deterioration in the per- 
formance of skilled acts when the alcohol concentration rose above 105 
mgm. per 100 cc., but that many individuals with concentrations much 
higher than this retained sufficient skill to maintain their performance 
above the average for the group. Moreover, when a group of these su- 
perior drivers were tested in a motor car on an obstacle course, even 
though their alcohol concentrations were in excess of 150 mgm. per 100 
cc. their performance was superior to that of the average driver when 
sober. Moreover, when they were followed through city traffic with- 
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out their knowledge they showed no evidence of inability to drive in 
the manner of an ordinarily prudent and cautious person. 

Thus it can readily be seen that there is considerable individual 
variation in tolerance to a given concentration of alcohol in the blood. 
Added to this, because of the variation in degree of skill and nervous 
stability of different individuals, some persons have a greater margin of 
safety than do others. To add further to the confusion of the picture, 
it has recently been demonstrated by three investigators working inde- 
pendently that the degree of intoxication in a given individual is de- 
pendent not only on the alcohol concentration, but also on how rapidly 
that concentration was achieved. Thus a person may show signs of in- 
toxication at a concentration of, say, 150 mgm. per roo cc. when this is 
achieved in a period of half an hour, yet show no intoxication when this 
same concentration is reached more slowly, as perhaps in two hours 


time. 


Validity of Fixed Maxinnim Values of Blood Alcohol Concentration 


In spite of the variability in tolerance to alcohol and the variation 
due to different rates of increment of alcohol concentration, the work 
of Newman and Fletcher‘*”’ has shown conclusively that in all individ- 
uals a blood alcohol concentration appreciably above 105 mgm. per 100 
cc. is capable of affecting the ability of the individual to perform skilled 
acts in an apprecaible degree. Thus the value assigned by the National 
Safety Council, 150 mgm. per roo cc., is if anything a trifle too high in 
those states whose definition of intoxication is consistent with that of 
Arizona, that is, any influence of alcohol, however slight. In these states 
the presence of such a concentration of alcohol may be considered pri- 
ma facie evidence of being under the influence of intoxicating liquor. 
On the other hand, there is no evidence extant to show that at 150 mgm. 
per 100 cc., or even at considerably higher values, all individuals will 
be so affected as to be incapable of: performing skilled acts in the manner 
of an ordinarily prudent and cautious person. Here the variability of 
tolerance to alcohol, and more particularly the variation in initial skill 
of the individual, are such as to prevent the satisfactory establishment 
of a maximum of blood alcohol which will be at once sufficiently high 
not to do injustice to the highly tolerant individual of high initial skill, 
and still be effective in bringing to justice the susceptible person of mar- 
ginal skill. In states having this type of definition, the value of blood 
alcohol determination is merely the introduction of corroborative evi- 
dence which, in conjunction with that from other sources, as already 
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described, may permit the court to decide whether or not the subject 
was intoxicated. 

Which of the two types of definition is more desirable we will not 
attempt to judge. Certainly the Arizona type simplifies the prosecution 
of such offenders. However, under such a definition a man may be 
subject to punishment for conducting himself in the manner which an- 
other man would not be punished for, the sole difference being the 
presence of alcohol in the blood of the first. Thus there is introduced 
into the law a degree of arbitrariness which may be productive of the 
same disregard for law by the public which is so prevalent in regard 
to similarly arbitrary speed laws. The California type definition, on the 
other hand, makes prosecution more difficult, but at the same time tends 
to punish, not the individual whose only offense may be his possession 
of a certain concentration of alcohol in his blood, but that individual 
who by achieving such a concentration has, by reason of his suscepti- 
bility to alcohol and his lesser initial skill, so lowered his capacity for 
the task at hand as to be no longer able to perform it in the manner re- 
quired in his community. 


Choice of Methods 


Since it has been shown to be of value in the diagnosis of intoxica- 
tion to secure data on the alcohol concentration of the brain, due con- 
sideration should be given to the selection of methods best fitted to the 
needs of the case. 

The first problem to be solved is the selection of the material for an- 
alysis. Obviously, since it is the alcohol in the brain which is effective 
in producing intoxication, analysis of this organ should yeld the most 
valuable results. However, except in autopsy material‘*”) it is impos- 
sible to secure samples of human brain. It has been held that because of 
the close proximity of the spinal fluid to the brain that this should be 
used. However, it has been definitely demonstrated that the alcohol 
content of the lumbar spinal fluid‘ lags far behind the brain alcohol 
concentration, the spinal subarachnoid space‘**’ being a relatively inert 
reservoir insensitive to changes in brain alcohol concentration. More- 
over, it is difficult to obtain. Therefore, we may abandon spinal fluid 
as a satisfactory material for analysis. 

It has been repeatedly shown that there is a fairly constant relation- 
ship between the concentration of alcohol in the blood and in the urine, 
the ratio being approximately 1:1.35. The reason for the higher con- 
tent in urine is two-fold; first due to the higher water content of the 
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urine, and second because the urine was formed, not at the time the 
blood specimen was taken, but at some previous time, when the falling 
level of blood alcohol may be presumed to have been somewhat higher. 
Urine retained in the bladder over a long period may show an alcohol 
content much higher than that of the blood. Such is the diuretic 
effect'**’ of alcohol, however, that the bladder urine usually reflects the 
concentration in the blood at most a couple of hours earlier. Urine is 
relatively easy to secure, since the apprehended inebriate is usually anx- 
ious to void when the opportunity presents itself. Of course, he may 
not be forced to produce a sample, but if he does, there seems to be no 
reason why an alcohol determination performed on it may not be ad- 
mitted in evidence, just as may the finger-prints that are left on the 
handle of a revolver. In neither case can it be said that the individual 
was forced to testify against himself. 

The alcohol concentration in the alveolar air‘*? bears a fairly con- 
stant relationship to that in the blood. Thus breath may be used as a 
material for analysis. Since the percentage of alveolar air in the expired 
air varies with the depth of breathing, but the carbon dioxide content 
of alveolar air is practically constant, it is possible by means of simul- 
taneous carbon dioxide determination to estimate the amount of alco- 
hol in alveolar air, and consequently in blood, with a fair degree of ac- 
curacy. This is true even if there is considerable leakage in securing 
the sample, such as when the intake is merely placed in the breath 
stream, which may be done without the cooperation of the sus- 
pect. There should be no legal obstacles to the use of breath samples 
so obtained. However, it is always possible to render such evidence 
subject to doubt because of the possibility of the breath sample being 
contaminated by alcohol in the mouth from recent drinking, or by 
eructations from the stomach. 

Blood is without a doubt the material of choice for alcohol analys- 
is. It has been shown to reflect the alcohol concentration of the brain 
quite faithfully. It is not subject to contamination, and it indicates the 
concentration in the brain at the time the sample is taken, and not at 
some indefinite previous time as in the case of urine. However, from 
both the medical and legal standpoints it is more difficult to obtain, in 
the first instance because of the necessity of the services of a skilled 
technician for the venapuncture,‘*”’ and in the second because of the 
necessity of invading the privacy of the individual if consent for the 
test is not given. It is probable that so far as the principle of the de- 
fendant being required to testify against himself is concerned, this right 
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is not jeopardized by the compulsory taking of blood any more than 
by the compulsory taking of finger-prints. However, when it comes to 
penetrating the tissues of a man for the purpose of obtaining evidence, 
it is possible that such invasion of a man’s privacy would not be coun- 
tenanced by the law.” 

In summary, blood is the material of choice for alcohol analysis. 
Breath may easily be contaminated, and urine reflects the concentra- 
tion at some unknown previous time. If a sample of blood can be ob- 
tained, it is the best procedure, and the concentration found is a reliable 
index of the actual brain concentration. If consent cannot be obtained 
for a’ blood sample, or if the necessary technical aid is not available, a 
sample of urine or breath may be secured, by subterfuge if need be, 
with the knowledge that the information is not so reliable as that ob- 
tained from blood, 

No matter what the origin of the sample, it cannot be too strong- 
ly stressed that there should be an unbroken chain of evidence regard- 
ing its custody from the time it was seen to leave the body of the de- 
fendant until the analysis was completed. Unless this is effected, the 
evidence will surely be ruled out. It is desirable, although not abso- 
lutely necessary, that the analyst testify in persron, although the indi- 
vidual in charge of a laboratory may present the evidence if he active- 
ly supervised the analytical procedure. By far the most satisfactory 
plan, however, is to have the man who actually did the analysis testify 
as to the concentration found. Then further expert testimony regard- 
ing interpretation of the findings may be secured elsewhere. 


Method of Analysis 


There is little choice between the various methods of analysis of 
body fluids which are in common use. It is of the utmost importance 
that the analyst be professionally qualified, and that he shall have had 
considerable experience with the particular test employed. He should 
from time to time run blank analyses on his reagents, and also on known 
concentrations of alcohol to check his procedure. Particularly in those 
localities where an arbitrary value of blood alcohol concentration is 
considered prima facie evidence of intoxication the responsibility de- 
volving on the analyst is very considerable, and all possible precautions 
should be observed to safeguard against errors. 

Determinations of the alcohol content of the breath are particular- 
ly subject to error, both from contamination from the suspect’s mouth, 
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and from loss of alcohol in the apparatus, from condensation. Evidence 
from such a source should not be given the weight of that obtained from 


analysis of blood. 


CONCLUSIONS 


The ideal procedure in establishing the existence of alcoholic in- 
toxication should give consideration to all sources of evidence bearing 
on the case. An effort should be made to secure testimony of those 
who were in a position to observe the suspect and his actions at or about 
the time of the alleged offense. A sample, preferably of blood, should 
be secured as soon as possible and submitted for analysis for alcohol by 
a competent laboratory specialist, taking care that the sample shall not 
pass out of the hands of responsible individuals from the time it is se- 
cured until the analysis is completed. Most important, the suspect 
should be examined by a physician who has had some experience in ex- 
amination for evidence of alcoholic intoxication, and a written record 
of the findings made at the time. 

By so securing all available evidence, it should not be difficult to 
present a clear picture of the condition of the suspect, on which may be 
based a valid conclusion as to the presence or absence of intoxication. 

By far the greatest number of cases in which a diagnosis of alco- 
holic intoxication is important are concerned with the operation of mo- 
tor vehicles, and most of the investigations of an experimental nature 
have been aimed at this particular type of offense. There can be no 
doubt that the presence or absence of intoxication is not an absolute 
fact, but that there are innumerable degrees of intoxication from the 
medical viewpoint. A condition of mild intoxication may incapacitate 
an individual for a task or act requiring a high degree of skill or judg- 
ment, while a much greater degree of drunkenness may not interfere 
with acts of a less exacting nature. In short, a degree of intoxication 
which would render a man a potential offender against society when at 
the wheel of a motor car might be entirely innocuous if he remained in 
his home. Thus the type of activity required must be considered equal- 
ly with the blood alcohol concentration if justice is to be done. 
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FOOTNOTES 


1. National Safety Council, Progress Report of the Committee on Tests for In- 
toxication of the Street and Highway Traffic Section, 1937. 

2. Insulin shock: A condition of circulatory insufficiency resulting from over- 
dosage with insulin (usually seen in diabetics). The overdosage of insulin causes too 
sudden a reduction of blood sugar and produces a condition marked by tremor, sweat- 
ing, dizziness, double vision, convulsions, and collapse. Diabetics, in a state of mild in- 
sulin shock from overdosage of insulin, or in a comatose stage resulting from diabetic 
coma, might well be thought by uninformed persons to be suffering from alcoholic in- 
toxication. 

3. Cerebral consussion: Concussion of the brain, a condition caused by violent 
blows upon the head, attended with dizziness, loss of consciousness, nausea, weak pulse, 
and slow respiration. A person in such a state might well mistakenly be classified as 
intoxicated. 

4. Signs and symptoms: These are the data which guide medical diagnosis. 
Symptoms are subjective feelings, such as pain, which the doctor discovers by interro- 
gating the patient; signs, on the other hand, are objective evidences of disease discover- 
able by medical examination without aid of the patient, as, for instance, a rapid pulse, a 
swollen joint, or a fractured bone. 

5. Emotional lability: Emotional instability. 

6. Metabolism: The chemical processes by which a food, or substance, such as 
alcohol is broken down and transformed to make energy available for uses of the or- 
ganism. 

7. Newman, H. W.: Acute Alcoholic Intoxication, Stanford “University Press, 
1941. 

8. Antiperisalsis: Peristalsis is the worm-like movement or contraction by which 
the alimentary canal propels its contents. It consists of a wave of contraction passing 
along the tube, A similar form of contraction is seen in other tubes that are provided 
with both longitudinal and circular muscular fibers. Antiperistalis, or reverse peri- 
stalsis, involves movement proceeding in the other direction, causing the contents of the 
intestine to be impelled back towards the stomach and upward. It may result in vom- 
iting. 

9. Regurgitation: The casting up of undigested food. 

10. Buffer content: A buffer is any substance in a fluid which tends to prevent or 
lessen the change in hydrogen ion concentration (reaction), which otherwise would be 
produced by adding acids or alkalis. That is to say, even when one adds acid to a buffer 
solution, the solution will not become as acid in reaction as one would otherwise expect. 

11. Gastric juice: The clear liquid secreted by the stomach. It has a part in the 
process of digestion and because it contains hydrochloric acid, it tends to acidify the 
contents of the stomach. 

12. Gastric motility: Spontaneous movements in the stomach wall which occur 
during the course of digestion and tend to propel the stomach contents on into the 
duodenum. 

13. Gastric mucosa: The mucous membrane which lines the wall of the stomach. 

14. Pylorus: The aperture by which the stomach contents enter into the duode- 
num. It is surrounded by a fold of mucous membrane which contains circular muscu- 
Jar fibers. 

15. Sympathetic Nervous System: The reader should understand that each of us 
possesses an autonomic nervous system which is largely independent of the cerebrospin- 
al, or central nervous system in that its nerve fibers do not proceed directly from the 
nerve centers to the organ controlled, but pass as neurones from the gray substance of 
the spinal cord to a ganglion, or midway station. Here they encounter a break or “syn- 
apse” on the other side of which a post-ganglionic neuron proceeds to the organ con- 
trolled. The autonomic fibers regulate the action of the ductless glands, the large in- 
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ternal organs, the blood vessels, various secretory glands, and all structures containing 
involuntary muscles. The autonomic nervous system is comprised of the sympathetic 
and parasympathetic divisions, and the effects exerted by the two types of fibers going 
to a given organ are antagonistic. As a whole, the actions of the sympathetic division 
are directed towards strengthening an animal's defenses against various dangers which 
beset it such as extremes of temperature, deprivation of water, or the attacks of its en- 
emies. (Best, C. H. and Taylor, N. B.: The Physiological Basis of Medical Practice, 
2nd Edition, Baltimore, Williams & Wilkins Co., 1940.) Thus, while the parasympathe- 
tic division augments digestive processes and inhibits heart action, the sympathetic, 
when stimulated, augments heart action, inhibits digestive processes, and by selective 
constriction and dilation of blood vessels, shifts blood from the abdominal area to the 
striated muscles as a step in mobilizing the resources of the organism for action. The 
main outflow of sympathetic nervous fibers from the central nervous system is from 
that limited portion of the spinal cord corresponding to the first thoracic to the second 
or third lumbar vertebrae — roughly from the base of the neck to the low back area. 

16. Vascular tissues: Tissues well supplied with blood. 

17. Shock levels: The reader should understand that in cases involving consid- 
erable hemorrhage or surgical shock, the blood pressure falls markedly. This lowering 
of blood pressure indicates a reduction in blood volume, either by direct loss of blood 
or by diffusion of fluid elements of the blood into the tissue spaces, or both, and is an 
important phenomenon involved in the production of a state of shock in the patient. 

18. Insulin: A clear, colorless aqueous extract of the active principle of the in- 
ternal secretion of the Islands of Langerhans of the pancreas of slaughter-house animals, 
It is employed in the treatment of diabetes, as it raises the body’s power to metabolize 
corbohydrates, reducing the blood and urinary sugar to normal, causing diminution of 
the acetone bodies of the urine, and relieving all the clinical symptoms of the disease. 

19. Southgate, H. W. and Carter, G.: Excretion of Alcohol in the Urine as a 
Guide to Alcoholic Intoxication, Brit. Med. J. 1:463, 1926. 

20. Bogen, E.: Drunkenness, a Quantitative Study of Acute Alcoholic Intoxica- 
tion, J.A.M.A., 89:1508, 1927. 

21. Gertler, A. O. and Tiber, A.: The Alcoholic Content of the Human Brain; Its 
Relation to Intoxication, Arch, Path. and Lab. Med., 3:218, 1927. 

22. Gettler, A. O. and Freireich, A. W.: Determination of Alcoholic Intoxication 
During Life by Spinal Fluid Analysis, J. Biol. Chem, 92: 199, 1931. 

23. Heise, H. A. and Halporw, B.: Medicolegal Aspects of Drunkenness. Penn. 
Med. J, 36:190, 1932. 

24. Smith, S. and Stewart, C. P. Diagnosis of Drunkenness from Excretion of Al- 
cohol, Brit. Med. J. 1: 87, 1932. 

25. Turner, R. G.: Blood Alcohol and its Relation to Intoxication in Man, Proc. 
Soc. Exper. Biol. & Med. 32:1548, 1935. 

26. Jetter, W. W.: Studies in Alcohol I. The Diagnosis of Acute Alcoholic In- 
toxication by a correlation of Clinical and Chemical Findings, Am. J, Med. Sci. 196: 
475, 1938. 

27. Harger, R. N., Lamb, E. B., and Hulpieu, H. R.: A Rapid Chemical Test for 
Intoxication Employing Breath, J. A. M. A., 110:779, 1938.. 

28. And see, Selesnick, S.: Alcoholic Intoxication: Its Diagnosis and Medicolegal 
Implications, J.A.M.A., 110:775, 1938. 

29. Bavis, D. F.: 145 Drunken Drivers; Blood and Urine Alcohol Studies. J. Lab. 
& Clin. Med. 25:823, 1940. 

30. Newman, H. W. and Fletcher, E.: The Effect of Alcohol on Driving Skill, 
J.A.M.A. 115:1600, 1940. 

31. Autopsy material: Small samples of tissue taken at the time of post-mortem 
examination, These are embedded in paraffin wax, cut in infinitesimally thin sections 
with a microtome, and properly stained so that they may be studied microscopically. 
Alterations in the normal architecture of the particular tissue will go far to show the 
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trained pathologist the nature, degree, and cause of abnormal changes due to disease and 
toxic factors. When the alcohol content of brain tissue is to be determined, this re- 
quires chemical estimation made according to the methods of Gettler and others. 

32. Lumbar spinal fluid: The spinal cord is surrounded by spinal fluid. The spi- 
nal cord ends at the level of the first lumbar vertebra, and it is therefore customary to 
do a “spinal puncture” to obtain the spinal fluid, at a slightly lower level, usually be- 
tween the second and third lumbar vertebrae or the third and fourth. Spinal fluid so 
obtained would properly be describable as “lumbar spinal fluid” and the reader will 
readily perceive that since this region is in the low back area, the alcohol content might 
be appreciably different from that found in the spinal fluid surrounding the brain itself. 

33. Spinal subarachnoid space: The brain and spinal cord are invested by three 
membranes, these being from without inward as follows: the dura mater, the arachnoid 
mater and the pia mater. The spinal fluid circulates between the pia mater and the arach- 
noid mater. The spinal subarachnoid ‘space, therefore, is that space between the pia 
mater and the arachnoid mater investing the spinal cord and filled with spinal fluid. 

34. Diuretic effect: Any medicine or substance that promotes the secretion of 
urine. 

35. Alveolar air: The air contained in the air sacs and alveoli of the lungs. Its 
gases come into equilibrium with those in the blood of the pulmonary capillaries. The 
alveolar air is continually replaced as a result of the to and fro effect of the respiratory 
movements in the course of breathing. 

36. Venapuncture: Use of a needle to withdraw blood from a vein. Most read- 
ers are doubtless familiar with the procedure from having a blood sample thus taken in 
the course of one of their physical examinations. 

37- The constitutional objections usually made are that the use of involuntary 
blood specimens violates the privilege against self-incrimination or involves unlawful 
search and seizure. The courts of the several States are divided in their opinions, but 
the majority and progressive view now seems to be in favor of admissibility. See, in 
the Symposium series “Scientific Proof and Relations of Law and Medicine” (ist Series, 
April, 1943) the following paper: Ladd, M. and Gibson, R. B.: Legal-Medical Aspects 
of Blood Tests to Determine Intoxication, Va. L. Rev. 29: (April, 1943); Ann. Int. Med. 
18:564, 1943. 

During the recent war the Navy department issued a general order expressly au- 
thorizing the taking of involuntary blood specimens in any cases where the question of 
alcoholic intoxication might be involved. 
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THE LAW OF ARREST* 
Joun Barker Waite 


Professor of Law, University of Michigan 


An old cook book recipe for jugged hare begins “First catch a 
hare.” That is an equally appropriate instruction for jugging a crimi- 
nal — no man can be punished until he is caught. “The taking of a per- 
son into custody in order that he may be forthcoming to answer for the 
commission of an offense” is “arrest” as that term is technically used in 
the law. The legal rights, the liabilities and remedies of the arrester and 
arrestee who are involved in an arrest, or in an attempt to effectuate an 
arrest, constitute the law of arrest. 

There are, of course, many forms of interference with a person’s 
liberty, other than taking him into custody to answer for an alleged 
crime. The kidnapper who holds a man for ransom, the labor union 
picket who prevents an employee from access to his place of work, the 
hospital manager who refuses to let a patient leave until his bill is paid, 
the health officer who forcibly confines a small-pox victim in an isola- 
tion hospital, are all guilty of “arresting” another’s liberty in a common 
significance of the word. In this sense there are all sorts of “arrests,” 
and an indefinitely complicated possible combination of circumstances 

by which the liability of the arrester, or the rights of the arrestee, are 
determined. But in more technical legal usage, these interferences with 
another’s freedom of movement are known as “imprisonments;” a 
wrongful interference is a “false imprisonment,” rather than a “false ar- 
rest.” 

Because the lawfulness or otherwise of this broad range of various- 
ly motivated imprisonments depends upon so many different bases, quite 
unrelated to alleged criminality of the person interfered with, this par- 
ticular discussion of the “law of arrest” is limited to the rights and lia- 
bilities growing out of an arrest in its more technical sense; to the con- 
sequences of an attempt “to take a person into custody so that he may 
be forthcoming to answer for the commission of an offense.” 

The taking, or the attempt to take, into custody may be by an ac- 
tual physical seizure, or may be the legal effect of mere oral statements. 

As an Alabama court expressed it in sustaining a suit for damages result- 
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ing from unlawful arrest, “If the intentional conduct of defendants to- 
ward plaintiff was such as to induce a reasonable apprehension in the 
mind of plaintiff that force would be used if plaintiff did not submit, 
and acting on such apprehension he did submit, the detention would be 
complete so as to sustain this action.” ?? 

On the other hand, not every and any utterance by an officer con- 
stitutes an arrest, of course. “We do not think the mere fact that an 
officer in uniform walks up to a person on the street and asks him what 
he has in his package or on his person is enough to constitute an ar- 
rest.”‘*) An arrest occurs only when a person is actually taken into 
custody by physical force, or when he submits to the expressed will of 
the arrester that he yield himself to custody. 


I 
How THE QUESTION oF LAWFULNESS IS RAISED 


The lawfulness or otherwise of an arrest, can be brought into ques- 
tion in several ways. To the man in jail there is not satisfaction in be- 
ing told that “they can’t do this to you.” He wants release, and per- 
haps recompense; perhaps also he wants retributive suffering visited up- 
on the arrester. Once the arrest has been accomplished the law gives 
to the arrestee the privilege of seeking all three of these consequences— 
though whether or not he gets them will depend upon the circumstances 
of the arrest. On the other hand, the person making the arrest may 
in one way or another institute legal action against the arrestee. 


By Application for Release 


First, and immediately, the person arrested may apply to a magis- 
trate for issuance of a writ of habeas corpus. Such a writ must be issued 
by the magistrate promptly; the conventional provision requires its issue 
within twenty-four hours. The writ, however, contrary to some pop- 
ular belief, is not an order for release. It merely directs the jailer, cus- 
todian, or other person who holds the complainant in custody to bring 


the complainant—to have his body, in the Latin phrase — before the 
magistrate and explain by virtue of what alleged right he holds the 
complainant. 


If the custodian can show a lawful arrest, or some other legal au- 
thorization for holding the person, release will be refused by the magis- 
trate. If, on the other hand, the arrest appears to have been unlawful, 
or the legality of its operative effect has expired, and if there is no other 
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lawful authority for holding the person, his immediate release will be 
ordered. 

The mere fact that the arrest was unlawful, however, does not as- 
sure release, if the custodian is in a position to rely on some subsequent 
authorization which is itself lawful. Irma Miller, of Detroit, found 
that out. She had been convicted of soliciting to prostitution and sen- 
tenced to go days in jail. On appeal to the supreme court she contend- 
ed that her original arrest had been unlawful. The court affirmed the 
conviction, with the comment: 

“The contention is, barely, that she should have been dis- 
charged because the arrest was illegal. Defendant was charged and 
held on complaint and warrant that are regular. In the trial itself 
she suffered no prejudice, and was deprived of no right to which 
she was entitled because of the arrest. If the arrest was irregular 
she was not thereby given the right to say that she should not be 
tried at all.” 


By Action for Damages from the Fact of Arrest 


The victim of an unlawful arrest, whether he regains his freedom 
after it or not, always has a right of action against the arrester to recover 
damages resulting from the arrest. A police officer who makes an un- 
lawful arrest; the police chief who orders it; the jailer who holds a per- 
son in unlawful detention after an unlawful arrest; each one is liable to 
civil suit for the unlawful arrest or unlawful imprisonment. 

Even the person who originally instigates an unlawful arrest by 
someone else, such as by a peace officer, may be liable in damages to the 
arrestee, unless the instigator did no more than lay the facts before some 
officer who thereafter acted on his own responsibility. 

The amount of damages recoverable by the victim of unlawful ar- 
rest is not a matter of law, but a problem of fact. He will get no more 
than the jury thinks, or says it thinks, he has actually suffered. Irma 
Miller, though she could not get her lawful conviction reversed because 
of her unlawful arrest, could have brought suit against the officer who 
made the arrest. But that she could have proved any actual damage is 
problematical. She had been convicted, true. That the conviction was 
caused by the unlawful arrest is not true. Post hoc; not propter hoc. As 
a general rule the damages suffered because of unlawful arrest are slight 
in fact. If the arrestee resists and is beaten into submission, they may 
run to high figures of course. But, as is later pointed out, the provable 
innocence of an arrestee does not necessarily make his arrest unlawful. 
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On the contrary, his resistance may itself be criminal despite his inno- 
cence of the charge for which the arrest is made. Even an arrestee who 
knows his own innocence, therefore, is well advised to yield to arrest. 
If he does not submit and the arrest proves lawful, he is in trouble. If 
he does submit and the arrest proves unlawful, his damage is slight. 
Most people do submit, yet suits for damage are surprisingly few. 
Nevertheless, the unlawfully arrested person, even though he sub- 
mits, does have a legal right to sue for whatever damage he has suffered. 
Occasionally he does so; and sometimes a jury does award him a sub- 
stantial recovery. In the same city of Irma Miller’s experience, near the 
same time, two other women, respectable, but stupidly and quite un- 
lawfully arrested by the police on a charge of soliciting for prostitution, 
were given verdicts of $300 each by the jury, though they had been dis- 
charged from custody as soon as brought to the station. . 


By Action for Damages from the Manner of Arrest 


Petition for habeas corpus and suit for damages raise directly the 
question of lawfulness. Indirectly it may be raised in other ways. 

In making a lawful arrest the arrester is privileged to use force 
when necessary — a matter to be elaborated in another place. In oppo- 
sition, the victim of an attempted unlawful arrest is privileged to use 
force when necessary to protect himself from its accomplishment, Sup- 
pose, then, an arrest is attempted. The arrestee, to save himself, smacks 
the arrester’s nose; the arrester smacks back. Even though no suit for 
unlawful arrest is inaugurated, either nose-broken party may happen to 
sue the other for damages from assault and battery. Whether it is the 
arrestee who sues the arrester — which is the more likely case — or the 
arrester who wants compensation from the too forcefully resisting ar- 
restee, the legal issue is the same — the lawfulness of the arrest. If it was 
lawful, the arrestee’s resistance was unlawful and he is liable in dam- 
ages for his resistance; if the arrest was unlawful, the arrester was in the 
wrong and must pay for the force he used.‘ 


By Criminal Prosecution 


The issue of lawfulness may be raised in the criminal courts as well 
as by civil suit for damage. The use of force by one in making, or at- 
tempting, an unlawful arrest is not only a civil wrong, a tort, but a 
criminal assault as well.’*) Conversely, force by the arrestee in resist- 
ing lawful arrest is itself a criminal assault. Moreover, mere resistance 
by violence to a lawful arrest by a peace officer is itself a crime, by that 
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name.'*? Thus, whenever either party to the affair is charged in the 
criminal courts with assault; or whenever a defendant is prosecuted for 
the offense of resisting arrest, the lawfulness of the arrest is brought in- 


to issue. 


By Objection to Use of Evidence Obtained by Arrest 


A novel method of raising the issue came into widespread use only 
a few decades ago. The Federal judges and those of a score of states 
have adopted an illogical rule that evidence of crime obtained by means 
of an unlawful arrest cannot be used against the person arrested. This 
rather startling proposition is the offspring of Prohibition, out of Con- 
stitution. 

State and Federal constitutions provide in one phrasing or another 
for the immunity of the people against “unreasonable” seizures and — 
searches. No court has ever disputed this immunity. The maker of an 
unreasonable search be he police officer, Governor or President, is lia- 
ble to suit by the person injured and no statute granting him exception 
from liability would be recognized by the courts. That is settled. But 
if a police officer makes an unreasonable search and finds conclusive 
proof that the person searched is guilty of serious crime, what then? 
The searcher is liable to civil suit; perhaps even to criminal prosecution. 
But shall the criminal found by the search go free, unpunished? As long 
ago as 1886 the United State Supreme Court sprang a novel opinion — 
evidence so obtained could not be used against the person searched, even 
though the result would be his undeserved and socially dangerous free- 
dom. The decision was repeated in 1914. Few courts respected the 
rule, however. It was seldom invoked in the lower Federal courts, 
which would have had to follow the Supreme Court. No state court 
recognized it, except to repudiate it as state law. 

Then came Prohibition. Judges, some of them, conjured the spec- 
ter of rough policemen invading everywhere. In 1919 the Michigan 
supreme court ordered intoxicating liquor returned by the police to the 
man from whom they had taken it by what the judges called “unreason- 
able” search. His possession of it before the seizure had been unlaw- 
ful; it was equally unlawful after the court ordered its return. But it 
was returned, pursuant to the court’s order. The state no longer had 
it; it could not be used in evidence; its possessor could not be convict- 
ed." The following year the Kentucky court went further. Officers 
with a warrant to arrest one Youman on a charge of unlawfully manu- 
facturing liquor went to his house but failed to find him — he was hid- 
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ing in the bushes. So they searched the house and found his liquor and 
his still. The state supreme court reversed Youman’s conviction on the 
ground that the evidence had been obtained by “unreasonable” search 
and therefore could not be used against him.” 

There was a non sequitur in this conclusion which gravely dis- 
turbed other judges. The New York court, speaking through its great 
judge Cardozo, refused to accept any such rule, saying that permitted 
evasion of punishment by a demonstrable criminal merely because the 
police had been over-zealous in getting the evidence against him would 
be altogether too dangerous to social safety for the court to approve 
it, 2?) 

Other state judges lined upn one side or the other. In a score of 
states they adopted the rule that evidence obtained by unreasonable 
search cannot be used. The rest was an easy step. Search of a lawful- 
ly arrested person is reasonable; what is found can be used. Search of 
an unlawfully arrested person is unreasonable; no evidence of guilt ob- 
tained thereby can be used against him. The proposition stands, re- 
gardless of whether the evidence would show him guilty only of a Pro- 
hibition violation or of burglary and murder. Literally thousands of 
bootleggers, gun-toters, dope peddlers, thieves and robbers have profit- 
ed by the rule."*’ Hence, in case after case in the criminal courts of 
those states which follow the rule, defense counsel raises question of the 
lawfulness of the arrest in an effort to have the state’s evidence excluded. 


II 
Wuen Arrest Is LAwFuL 


Arrest may be attempted by a mere private person, or by an officer 
specially authorized to make arrests. In either event it may be on a 
charge of felony, or a charge of misdemeanor. And in any case the ar- 
rester may allegedly be acting under authority of a warrant, or without 
one. Each situation has its own peculiar conditions essential to lawful- 
ness. 

Peace officers — policemen, sheriffs, constables, and the like — are 
by statute given specific privileges of arrest."'*) As a rule these special 
privileges are limited to the geographical jurisdiction of the political 
unit by which they are appointed. State police, for example, lose their 
badge and uniform, as it were, when they cross the state line; sheriffs 
drop their privileges at the county line and municipal policemen at the 
city limits."*’ Contrary to popular belief, however, this does not mean 
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that the peace officer who crosses the line of his own jurisdiction loses 
all privilege of making arrests. On the contrary, though he loses his 
official badge he is still a person — merely now a private person, no long- 
er an officer. And private persons, merely as such, possess a very real 
legal privilege of making arrests. 


If On a Charge of Felony 


Any person, police officer or mere private person, can lawfully ar- 
rest anyone he knows to have committed a felony. It is not essential 
that the felony have been committed in his presence, within his sight or 
hearing. Neither is it essential to legality that the arrest be contempo- 
raneous with the commission of the felony. It need not even be closely 
sequential. If any person, peace officer or private person knows that 
another has committed a felony he may lawfully arrest that other at any 
time. 

Even if the arrester does not actually know that the arrestee has 
committed a felony but has sound reason to believe that he has done so, 
the arrest is lawful — provided the belief turns out to have been correct. 
This much, at least, is the rule in every state.” 

But this limitation that the reasonable belief must prove to have 
been correct, obviously injects a high degree of uncertainty into the 
making of arrests. If the person arrested is in fact innocent, is his ar- 
rest ever lawful? The law’s answer is that the arrest of an innocent per- 
son may or may not be lawful, depending to a different extent in differ- 
ent states on whether the arrest is by a peace officer or a private person 
and on whether or not a felony was actually committed by someone. 

Suppose, for example, John Public actually sees X strike Y a blow, 
following a quick quarrel, and run away leaving Y apparently dead on 
the sidewalk. He leaves Mrs. Public to look after Y while he pursues 
X. X, overtaken, resists and John punches him into surrender. This is 
a perfectly lawful arrest, if the facts were what they seemed — even if 
Y were only seriously injured and not killed. Causing the injury would 
have been a felony on X’s part, hence Public would have arrested an ac- 
tually guilty person. But if it eventuates that X had merely thrust 
against a drunken lurch by Y who had demanded alms; that Y had 
merely succumbed suddenly to his intoxication; that X had run because 
he thought Public a pal of Y coming to Y’s assistance; and that no felony 
had been committed, certainly not by X — if such prove to be the facts, 
then private person John Public has arrested an innocent person. In such 
case his wholly reasonable belief in X’s guilt of serious assault or mur- 
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der, his fine public spirit in seeking only to apprehend a murderer, do 
not necessarily make his attempted arrest lawful. He may or may not 
be guilty of an unlawful arrest, depending upon the state where the af- 
fair occurs. In many, but not all states he will be held liable to X for 
all damages he caused. In a number of other states even a private per- 
son would be safe in making an arrest under such circumstances. In 
some of the states where a private person would be held liable for this 
mistakenly arresting an innocent person, a peace officer would be held 
justified by the reasonable mistake. In still others, even a peace officer, 
as well as a mere private person, would be liable. 

To repeat, a peace officer or private person, who gets a man he 
knows to be guilty is safe in making the arrest. But if he arrests some- 
one whom he reasonable believes to be guilty, but who is in fact inno- 
cent, some courts, as just indicated, hold the arrest lawful whether made 
by an officer or a private person; some hold it unlawful if made by eith- 
er; some hold it lawful if made by an officer, but unlawful if by a pri- 
vate person. It is desirable therefore to consider these differing rules 
more in detail. 


Effect of Reasonable Ground to Believe the Arrestee Guilty 


When the arrestee is not in fact guilty there are various combina- 
tions of possible circumstances relating to the arrest. 

1. The arrest may have been by a peace officer; 

2. Or by a private person. 

3. A felony may actually have been committed and the arrester’s 
error may have been only in believing the arrestee to have committed it. 

4. There may have been no felony committed in fact and the ar- 
rester’s error may have been double — in believing that a felony had 
been committed and that the arrestee committed it. 

When Arrest is by a Peace Officer. When an officer arrests some- 
one who is in fact innocent of the felony for which he was arrested, two 
states, New York and Texas,” seem to hold that the arrest is always 
unlawful. The officer must be right, or suffer, no matter how reason- 
able the belief on which he acted. 

In a number of states, however, the officer’s arrest of even an in- 
nocent person is lawful, if a felony has in fact been committed by some- 
one and the officer reasonably, though erroneously, thinks that the ar- 
restee committed it. Thus if a burglary has been committed, an officer 
may arrest any person whom he has reasonable ground to believe com- 
mitted it. But if no burglary at all was committed the arrest will be 
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unlawful. Thus, if an officer at night should see a masked, roughly 
clad person break his way into an unlighted dwelling, he might reason- 
ably suppose that the intruder was engaged in a burglary. But if he 
should arrest the fellow and then, too late, discover that he was the 
house owner, returning without a key from a masquerade, the arrest 
would be held unlawful even in these states. They allow a mistake as 
to who committed an actual felony, but do not permit a mistake as to a 
felony having been committed.“**? 

In still a third group of states the officer is allowed the double mis- 
take. If he reasonably though erroneously thinks a felony has been 
committed and reasonably thinks the arrestee committed it the arrest 
will be held lawful. In the case of the householder who acted like a 
burglar just referred to, the officer could lawfully make are arrest.“® 

When Arrest is by a Private Person. If the arrest of an innocent 
person is by a private person, more states require that at least a felony 
must actually have been committed by someone, than require it when 
the arrest is by an officer. Some few states, such as Ohio and Ken- 
tucky, hold the arrest even of an innocent person, and even though the 
arrester is a mere private person, to be valid if the arrester reasonably, 
though erroneously, believes a felony to have been committed and that 
the arrestee committed it. Mr. John Public, private person, would have 
been protected in these states against liability in the apparent case of 
murder, or that of burglary, suggested above. 

In some thirty states, however, Mr. Public would not be protected, 
even though he quite reasonably thought the felony of murder, or the 
burglary, had been committed. Their rule is that the arrester may jus- 
tifiably make a reasonable mistake as to who committed the felony, but 
must be right as to a felony having been actually committed. 

In still other states, such as Connecticut, Illinois, and half a dozen 
others, the private citizen who makes an arrest even on a charge of fel- 
ony must be right or suffer the consequences; he is allowed no mistake, 
however reasonable.‘*”’ 

Reason for Permitting Mistake. If this rule, which permits a cer- 
tain amount of reasonable mistake appears unjust to innocent persons 
who may be arrested because of the mistake, the appearance of injus- 
tice does not stand up against analysis. The law is a wise balancing of 
social evil and good. In‘times gone by, when the flow of population 
from place to place was likeable to that of molasses in January, imme- 
diate arrest of persons suspected of felony may not have been impor- 
tant. Even today in a country like England where the maximum move- 
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ment of population in any district is — or was before the war — less than 
3% per year, prompt arrest may still be of little importance. If the 
English offender is not taken into custody today, he can easily be found 
tomorrow. 

But in the United States where in places like New York and De- 
troit the shift of semi-permanent population may run above 20% a year, 
and where the extent of daily movement is beyond estimate, failure to 
arrest a felon at the earliest opportunity will often result in his com- 
plete escape. The necessity of prompt arrest is real and imperative; 
cautious non-action for fear that an innocent person might be molested 
could have extremely serious ill-consequences to social safety. 

Injury to an innocent person erroneously arrested, on the other 
hand, is normally so slight as to be negligible. As already pointed out, 
even the victim of clearly unlawful arrest seldom brings suit for dam- 
age. The danger from over-zeal and from erroneous arrests of inno- 
cent persons is theoretically existent, of course; their evil is argumenta- 
tively supportable. But actually, as a matter of fact, all available data 
indicate that slight harm, if any results from arrests based on reasonable, 
though mistaken, belief in the arrestee’s guilt of felony. Hence, weigh- 
ing the two, the social safety gained by prompt arrest at the earliest pos- 
sible time, against the slight probability of any real injury to the arrest- 
ed person, the basic rule itself seems fair and just. The fact that the ex- 
tent of permissible mistake is less in some states than in others arises out 
of disagreement as to the wisest public policy. 


What Constitutes Reasonable Ground to Believe 


What constitutes reasonable ground for a peace officer or a private 
person, to believe that a felony has been committed by the arrestee has 
never been reduced to rule, and could not be. Whether such a belief is 
or is not reasonable depends upon the reaction of the particular judge 
who makes the decision to the totality of the circumstances. 

In one instance known to the writer, a police patrol picked up two 
men who were walking along the street together, on a charge of carry- 
ing concealed weapons — a felony in that state punishable by five years 
imprisonment. The officers had not actually seen the weapons, of 
course. They made the arrest on a basis of the men’s general appear- 
ance, the neighborhood, the prevalence of armed robberies at the time, 
and that prescience of criminality which experienced policemen often 
show. Both men were in fact guilty; one had a loaded revolver, the 
other a heavy black-jack. They were duly proceeded against and 
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brought to trial, but separately and before different judges. In each case 
defense counsel objected to use of the evidence — the finding of the re- 
volver, or the black jack — on the ground that the arrest had been un- 
lawful and the evidence, therefore, had been obtained by unlawful, 
“unreasonable,” search. 

Judge J., before whom the revolver case was tried, forbade use of 
the evidence on the ground that the arrest was unlawful because the 
officers did not have sufficient reason to believe the man guilty before 
they arrested him. As there was no other evidence, the gun-toter was 
set free. The black-jack carrier came before Judge C. who ruled that 
the officers did have reasonable ground to believe him guilty when they 
made the arrest, and the evidence could be used. That defendant was 
sentenced to prison. Inasmuch as the men had been arrested simultane- 
ously, while in company, by the two-man patrol, the difference in ju- 
dicial ruling was clearly not in the facts, but in the judges’ reaction to 
the facts as pictured by the policemen who testified.‘*” 

As that case indicates, the courts have persistently and consistently 
refused to hold an arrest reasonable and lawful merely because the ar- 
restee was in fact guilty of the felony and should hvae been arrested. ‘*” 

Statutes in a third of the states specifically authorize arrest by a 
peace officer: 

(a) “When a felony has in fact been committed, and he has 
reasonable cause to believe that the person has committed it,” and 

(b) ‘When the person arrested has committed a felony, al- 
though not in the presence of the officer.” 

These two provisions together, one expressly requiring reasonable 
belief and the other not, seem clearly to legalize arrest if the arrestee is 
in fact guilty; otherwise, found in the same statute, they are nonsensical 
repetition. But prosecuting authorities for some reason have ignored 
these statutes as completely as have the courts. A commissioner of po- 
lice, harried by the fact that every year in his city scores of undeniably 
guilty gun-toters were being freed by the courts and armed robbery 
was rife, sought to get a judicial interpretation of his own state statute. 
A police cruiser crew had forced a taxicab to the curb and searched its 
two occupants on mere suspicion. One had a loaded automatic; the 
other a revolver. Prosecution of each was dismissed by the trial judge. 
At the Commissioner’s instance, the state supreme court was asked to 
issue a mandamus directing reinstatement of the cases. Through some 
error in the prosecutor’s office the statute was not called to the supreme 
court’s attention and the court ignored it completely in its decision that 
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the arrest was unlawful and the prosecutions were properly dis- 
missed.‘**) A second attempt to get an interpretation was made in a la- 
ter, similar, taxicab case. But here the arresting officer carelessly testi- 
fied that he had stopped the taxi because the driver was speeding. The 
court held that this — a misdemeanor committed in the officer’s pres- 
ence — justified arrest of the taxicab driver, and that the driver having 
been lawfully arrested, the officer had the right to search his passenger, 
hence the evidence found on the latter could be used.**’ By this rather 
amazing tour de force of logic the court evaded need for interpreting 
the statute. So far as the writer can discover, no court in any state has 
ever recognized the existence of the legislation. 


If Arrest is on a Charge of Misdemeanor 


The foregoing discussion assumed that the arrest was on a charge 
of felony. Quite different rules govern the lawfulness of an arrest on a 
charge of misdemeanor. 

The differentiation between a felony and a misdemeanor is essen- 
tially that between a major crime and a minor one. Oddly enough the 
courts have seldom had occasion to pass precisely upon the line of dis- 
tinction, but as a safe generality it can be said that any crime punishable 
by a year or more of imprisonment is a felony; any offense punishable 
only by fine or by imprisonment for less than one year is a misdemeanor. 
The amount of punishment actually imposed is not the criterion, but the 
amount of what could be lawfully imposed. Some offenses carry a pen- 
alty such as “not more than $5000 fine, or not more than 5 years im- 
prisonment, or both fine and imprisonment.” Such an offense is a fel- 
ony, even though the court might impose only a small fine without any 
imprisonment. 

For a time, no one, not even a peace officer could lawfully arrest 
for a mere misdeameanor — other than a breach of peace — except un- 
der authority of a written warrant. But that limitation sprang from a 
period when every wrongdoing except those of very minor importance 
was punishable by death — though not necessarily so dealt with — hence 
was a felony. Moreover, it was a period of singularly little movement 
of people from place to place and the delay consequent upon obtaining 
a warrant was harmless. But it was, and is generally recognized that 
an officer may arrest without a warrant for a breach of peace which is 
committed in his presence; and in the few states which limit his author- 
ity to that type of misdemeanor, breach of peace is apt to be interpreted 
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broadly. Moreover, the statutes of all but a few states authorize peace 
officers to arrest without warrant for any misdemeanors actually com- 
mitted in their presence. ‘°° 

A private person however is permitted to arrest for a misdemeanor, 
other than a breach of peace, even though it be committed in his pres- 
ence, in only a score of states. ‘°° 

Neither private person nor officer is authorized to arrest without a 
warrant for a misdemeanor not actually committed in his presence. If 
the misdemeanor was not in his presence, an arrester cannot justify the 
arrest on the ground either that he had sound reason to believe that the 
arrestee had committed a misdemeanor or even on the ground that the 
arrestee is in fact guilty of the offense.'*’’ This striking difference be- 
tween the privilege of arrest on a charge of felony and the privilege of 
arrest on a misdemeanor charge is illustrated by the decision in Cook v. 
Hastings.‘**) Women had complained to policeman Hastings that they 
had been annoyed by a man “who had been exposing his person to 
women and children” — a misdemeanor. Hastings found a man, Cook, 
hiding behind a tree on the street. The man refused to give Hastings 
his name or business or to explain why he was there. Hastings arrested 
him and called the police patrol. The man was later released, apparent- 
ly without trial. He sued Hastings and the men on the patrol wagon 
for unlawful arrest. The state supreme court assumed that Hastings 
“believed and had reason to believe” that Cook was guilty of the of- 
fense, but nevertheless held the arrest unlawful and Hastings liable to 
suit. 

One result of this limitation is the possible escape of misdemeanants 
through the no-man’s land of no one’s authority to arrest. As illustra- 
tion, assume that Mr. Public comes from the movie to his parked car 
just in time to see a thief making off with his spare tire. Theoretically, 
the villain is in no danger if he drops the tire; he might even safely and 
courteously offer to put it back in place. By hypothesis its value is less 
than $25, making the theft petty larceny only, a misdemeanor. That 
being so, Public cannot lawfully arrest, despite the fact that he saw the 
offense committed; a private person is not permitted to arrest on a mis- 
demeanor charge. If Public sets up a yell and gets the policeman who 
was just around the corner, the policeman cannot lawfully arrest be- 
cause the misdemeanor was not in his presence. As a matter of strict 
law he should say to Public, “Come with me to a magistrate and swear 
out a warrant for this fellow’s arrest. Then we will come back and ar- 
rest him — if and when we find him.” 
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Such a situation is one of the law’s too numerous anachronisms, 
which needs correction. It has been only in part corrected in those few 
states whose statutes permit a private person to arrest for a misdemean- 
or committed in his presence.‘ In such states, Public could arrest, but 
the officer still could not. This rule, though it does restrict the possi- 
bility of the thief’s escape by authorizing Public himself to arrest, 
throws upon Public an unreasonable risk of physical violence from the 
thief, which Public should be legally permitted to shift to the better pre- 
pared and more respected police officer when one can be found. For- 
tunately for the protection of society a police officer who said what the 
law requires, and refused to arrest, would probably be broken from the 
force. The laws against crime are thus often made effective by the po- 
lice officer’s own violation of the law of arrest. He is himself fairly 
well protected in his legal over-zeal by the fact no jury would award 
the thief in the hypothetical case material damages should he sue either 
Public or the policeman for false arrest. Nevertheless, it is unfortunate, 
indeed it is absurd, that the law should be left in such a state that public 
interest can be safeguarded only through police disregard of the law. 

This rule of most states that a peace officer may arrest for misde- 
meanors committed in his presence, but not for those which he only has 
reasonable ground to believe have been committed, has raised occasional 
difficult questions as to what constitutes “in his presence.” 

In Roberson v. State,‘*”) for example, a young woman complained 
to the local deputy sheriff that Roberson had shoved her off the side- 
walk and when she protested had flourished a pistol, which he then put 
back in his pocket. She pointed Roberson out to the deputy, who un- 
dertook to arrest him for the misdemeanor (in that state) of carrying 
concealed weapons. Roberson resisted the arrest and shot the deputy. 
He was eventually convicted of murder and appealed to the Florida su- 
preme court. That court said that if the deputy’s attempt to arrest was 
unlawful, Roberson should have been convicted only of the lower grade 
crime of manslaughter. It then held the arrest to have been unlawful, 
saying, “Even if the person arrested did in fact have a pistol concealed 
about his person, the fact not being discoverable without a search, the 
offense of thus carrying it was not, in legal contemplation, committed 
in the presence of the officer, and the latter violated a sacred constitu- 
tional right of the citizen in assuming to exercise a pretended authority 
to search his person in order to expose his suspected criminality.” 

The phrase “in his presence,” however, does not necessarily re- 
quire an ocular basis of knowledge. It has been held sufficient to legal- 
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ize arrest that the officer heard the misdemeanor being committed, or 
that he smelled it — the odor of illicit distillation, for example.” 


If Arrest is Without Specific Charge of Crime 


In the annual police reports of large cities one finds for some a great 
disproportion between “arrests” and “prosecutions begun.” In others, 
nearly every arrest is matched by a prosecution begun. This does not 
mean that the police in the latter are more circumspect in whom they 
arrest, or that the prosecuting authorities there are willing to start for- 
mal prosecution of everyone arrested. It is merely a matter of book- 
keeping; the police of one city list every person arrested as having been 
arrested; the police of the other city make a classification of persons “de- 
tained for purposes of inquiry,” and list as having been “arrested” only 
those who are thereafter held for further proceedings. But, after all, 
those men picked up “on suspicion” or “for purposes of inquiry” are 
all of them taken into custody “in order that they may be forthcoming 
to answer for the commission of an offense” if it shall be found desir~ 
able to require them for that purpose. They are therefore technically 
“arrests,” even though no specific charge of crime is ever made. More- 
over, whether one chooses to give to these police activities the technical 
name of “arrest,” or calls them merely “detention for purposes of in- 
vestigation,” or describes them by some even more euphemistic appel- 
lation, they are still interferences with the liberty of the individual so 
detained, and the question still remains — does the law authorize such 
detention, or does the person who makes them lay himself open to suit? 

Such “dragnet” arrests — or “detentions” if one prefers — do actu- 
ally occur in great numbers. After every serious crime the perpetrator 
of which is not at once discovered, the papers are filled with this sort of 
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thing: 
“Two apartment building janitors were held by the po- 
lice for questioning today as investigators pressed their 48 hour 
hunt for the killer of Suzanne Degan, 6. The janitors, against 
whom no charge or formal booking has been made are. ... 
The police planned to give Verburg a lie detector test, while 
he protested steadfastly his innocence and Chief of Detectives 
Walter Storms said the police did not have sufficient evidence 

to place a charge against anyone. 
“Counsel for Verburg and his wife, Dorothy, also held 
for questioning, applied to Chief Justice Harold G, Ward of 
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the criminal court for their release on writs of habeas cor- 
— 

The next day’s press report said that Justice Ward had “ordered 
the men retained by police for another 24 hours after Police Sergeant 
Jack Hanrahan and state’s attorney’s officials pleaded for more time to 
question the two janitors.” 

Here then were two men and the wife of one “detained” by the 
police. If the detention is dignified by the name “arrest,” the customary 
law of arrest would apply and to justify their action the police would 
have to show that they had “reasonable ground to believe” that each 
man and the woman had participated in the offense. As the news ac- 
counts make rather clear that no one supposed the two janitors had co- 
operated, but that if one was guilty the other was not, it would be ex- 
tremely difficult on this ground of reasonable belief in the arrestee’s 
guilt to justify both arrests. Neither does it appear that the woman was 
even suspected of helping her husband, if he was guilty. Everything 
indicates that some of these persons were arrested merely because it was 
thought that they wight be guilty, and others merely because it was 
hoped that they might be able to furnish evidence against someone else. 
Under the established laws of arrest, therefore, requiring at least rea- 
sonable ground to believe the arrestee guilty, it would be well-nigh im- 
possible legally to justify such detentions. 

If the detentions cannot be justified as arrests upon reasonable 
ground to believe the arrestees guilty of the offense, does the law justi- 
fy them on some other ground, such as is expressed in the phrases “de- 
tained for purposes of interrogation,” or “detained as a material wit- 
ness? 

The absence of any statutory authority for the arrest of material 
witnesses, or the detention of persons for purposes of interrogation, 
leaves the matter of lawfulness or otherwise to the mercy of judicial 
precedent. The writer has found no precedent validating such pro- 
ceedings. Yet they have been so frequent and sometimes so flagrant 
that one would naturally expect some of them to get into the courts if 
they are in truth unlawful. The writer’s guess is that any arrest, or de- 
tention, such as these, which cannot be justified on the conventionally 
required ground of reason to believe the arrestee guilty of the felony, 
could not be justified at all if called into question. But quite probably 
the provable damage caused by such arrests is too slight, too lacking in 
persuasiveness of a jury, to warrant bringing suit. Again, in other 
words, as in the case of police arrests for misdemeanor not committed in 
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their presence, the police apparently violate the law with impunity be- 
cause the injury to individuals is slight and the benefit to the public is 
considerable. But it is unfortunate that the law itself has not been 
brought into practical conformity with public need. 

Another type of “detention,” which though it may look like an ar- 
rest is not within the definition of “arrest” and could not be justified as 
an arrest, nevertheless appears to be quite Jawful. State statutes quite 
generally require, like the Michigan law‘**@ that automobile drivers 
must be licensed by the state and that each driver “shall have the license 
in his immediate possession at all times when driving a motor vehicle, 
and shall display the same on demand of any uniformed police officer.” 
Such a statute would seem clearly by implication to give uniformed po- 
lice officers the right to stop a driver and detain him long enough to 
make sure that he has complied with the law in obtaining a license. 
Courts have differed somewhat as to the effect of a driver’s refusal to 
show his license. Some statutes have been interpreted as making the re- 
fusal prima facie evidence that he did not have it — in which case he 
would be punishable for driving without a license — but not as making 
refusal to show a license an offense in itself. Others have interpreted the 
particular statute as imposing a penalty for refusing to show a license, 
as well as for not having one.‘**b’ But no case seems to have held it un- 
lawful for a peace officer to stop a driver and demand to see his license. 
A Tennessee court did hold, however, that if the officer’s real purpose 
in stopping the driver was not to see if he had a license, but only to 
search the automobile for illicit liquor, the search of the car was un- 
lawful and the evidence obtained thereby could not be used. The court 
did not say that the detention, the demand to see the license, was un- 
lawful, but merely that it was a “mere subterfuge,” a “mere pretense” 
which could not be held to legalize the search.'**c’ The whole impli- 
cation of the decision is that officers can lawfully stop drivers for the 
purpose of seeing their licenses. 

lf Arrest is by Virtue of a Warrant. Either a peace officer or a 
mere private person may lawfully arrest, without necessity for a writ- 
ten warrant of arrest, under the circumstances just discussed. But 
whether a warrant is necessary, or the arrest could lawfully be made 
without one, an arrest which is in fact made in accordance with the 
terms of a valid warrant is ipso facto lawful. The only problems in- 
volved are the validity of the warrant and the extent of the authority it 
creates. Indeed, the warrant itself need not be wholly valid if it rea- 
sonably appears “valid on its face” to the person acting under it. 
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A warrant for arrest is commonly defined as, “‘ a written order di- 
recting the arrest of a person or persons, issued by a court, body or 
official, having authority to issue warrants.” ‘**) The definition is simple 
enough; but precisely what constitutes validity in a warrant is a diffi- 
cult problem. As the definition indicates, it must emanate from a court 
or official having legal authority to issue it. The authority to issue war- 
rants varies in the different states and is too complicated for discussion 
here. Suffice it to say that, generally speaking, any magistrate, such as 
a county court judge, justice of the peace, or police court judge has 
such authority. Generally speaking, he can do so only after complaint 
has been made to him under oath by some person who specifically states 
facts which indicate that the person to be arrested has committed a 
crime. 


In most jurisdictions the person making the complaint must state 
the facts as of his own knowledge. In others the warrant can be issued if 
the complainant states sufficient facts as to the existence of which he 
has been informed and believes. In this latter case, for example, a peace 
officer might get a warrant for the arrest of an alleged misdemeanant 
by swearing to what he had been told by others who saw the occur- 
rence. In the other jurisdictions, someone who himself saw or heard 
the facts constituting the offense would have to appear in person. 


The warrant when issued may direct that the arrest be made by a 
specifically named person, either a peace officer or a private person, or 
that it be made by any one of a class of persons. The arrest, to be law- 
ful under the warrant, must be made by the person named, or by some 
one of the class of persons named. Moreover, in the absence of statute, 
it has been expressly held that one who makes an arrest by virtue of war- 
rant must have it with him, ready to be shown to the arrestee, when the 
arrest is made.“**) The requirement was awkward, however, necessitat- 
ing the issuance of a great number of duplicate warrants whenever there 
was uncertainty by which of many officers the person to be arrested 
might be found. Statutes in a number of states now provide in essence 
that: 


“Where an arrest is made under a warrant, it shall not be nec- 
essary for the arresting officer personally to have the warrant in his 
possession but such officer must, if possible, inform the person ar- 
rested that there is a warrant for his arrest and, after the arrest is 
made, shall show such person said warrant if required, so soon as 
practicable.” *» 
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The warrant must name or describe the crime for which the ar- 
rest is directed. 

The warrant must also name the person to be arrested, or, if his 
name is not known, must describe him with such clarity that his identi- 
ty can be accurately determined. Where his name is unknown, it is a 
common practice to issue the warrant for the arrest of “John Doe, whose 
real name is unknown,” and then describe him. Such a warrant is val- 
id. Newspapers, however, sometimes speak of a “John Doe” warrant 
as one signed by a magistrate and issued with the name or description 
of the person left blank, to be filled in by the arresting officer after he 
makes an arrest. Such a warrant would not be valid, and would not 
protect anyone pretending to act under it. 

If the person making an arrest purports to make it by virtue of a 
warrant and it subsequently develops that the warrant was invalid, or 
the person arrested was not in fact the person named or described in the 
warrant, or the arrester was not the person authorized by the warrant 
to make the arrest, or the arrester did not have the warrant with him, or 
if, for any other reason, he cannot justify the arrest by virtue of the 
warrant, then he is not permitted to justify it at all. He might perhaps 
have been justified in arresting without necessity for any warrant, as, 
for example, for a felony which he knows the arrestee to have commit- 
ted. Even though a warrant has been issued, it still is not always neces- 
sary that the warrant be relied on as authority for the arrest. Burt if it 
is relied upon and proves to be no justification, courts have held it too 
late for the arrester to set up some other justification.“* There seems, 
however, no sound reason in public good for such a holding, and to be 
some sound argument contrary to its wisdom, and the few decisions on 
the point may not be followed by other courts. 


Ill 
Use or Force 1n Makinc ARREST 


Whoever, whether officer or private person, attempts a Jawful ar- 
rest is privileged to use whatever force, short of an ultimate limit, is rea- 
sonably necessary to effectuate the arrest. Force used unnecessarily 
will render the user liable to civil suit by the arrestee, and to criminal 
prosecution for assault by the state. Just how much force is reasonably 
necessary in a particular case is a fact which must be left to the jury. 

Force against the person. There are, however, certain limits be- 
yond which force may not lawfully be used even though its use is nec- 
essary to effectuate the arrest. Thus, if the arrest attempted is on a 
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charge only of misdemeanor, even if the person attempting the arrest is 
privileged to make it at all he is never privileged to use force calculated 
to produce death or serious injury." Thus, a police officer is not jus- 
tified in shooting at an automobile driver who is exceeding the speed 
limit merely because the officer cannot otherwise catch him.‘**’) The 
phrase “calculated to produce” is used advisedly because a certain lim- 
ited amount of force is lawful even in arrests for misdemeanor, and the 
fact that such lawful force unintendedly and unexpectedly produces 
death does not make the arrester liable. As one court expressed it: 

“A peace officer, having arrested one accused of misdemeanor, 
cannot kill him to prevent his escape although no other means of 
prevention are available.” But, “The jury might have found that 
defendant (an officer who used his billy to prevent escape) had no 
intention of killing deceased. The post mortem demonstrated that 
the latter had an exceedingly thin skull, and there was evidence 
tending to show that force which, if applied to the ordinary head, 
would cause no serious injury, might have produced a fracture in 
deceased’s skull. If so, then death might have resulted from a blow 
of the billy applied with no greater force than might have seemed 
reasonably necessary to subject the deceased to restraint, and the 
jury should have been advised that, if no more force was exerted 
than was permissible as hereinbefore stated and yet death resulted 
because of the character of deceased’s skull when had it been of or- 
dinary thickness this would not have happened, the defendant 
should not be held responsible.” 

As that quotation indicates, the question of how much force is 
really necessary to accomplish the arrest, and whether death or serious 
injury should have been anticipated from what force was actually used, 
is in each case a question fact to be determined by the jury.*”’ 

On the other hand, a person law fully arresting even on a misde- 
meanor charge is privileged to kill if necessary to save his own life 
while accomplishing his purpose. Ordinarily one cannot kill in self- 
defense if there is some less drastic and feasible method of saving one- 
self available. The basic rule — subject to some dispute — is that when 
attacked one must give ground, rather than kill, if he knows that by 
giving ground he can save himself without having to kill the attacker. 
But if one is in the process of making a lawful arrest, even for misde- 
meanor, and is threatened with death if he persists, he need not desist 
from the attempt, but may keep on and fight it out with his oppon- 
ent. ‘4! 
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Whether or not a killing can be legally justified by showing that 
it was necessary to effectuate a lawful arrest on a felony charge is a mat- 
ter of hopeless confusion in the decided cases. Some judges have said 
explicitly that it is justifiable. But in those cases it is usually quite evi- 
dent from the facts stated that the arrester’s own life was endangered 
and he could have justified his actions on his right to kill in self defense 
while attempting the arrest. In other decisions it is said as explicitly 
that there is no legal right to kill to effectuate an arrest even on a felony 
charge. But in those cases it is almost invariably clear that there was in 
fact no necessity for the killing. So far as the law can be determined, 
however, it seems to authorize killing if absolutely necessary to prevent 
the escape of one whose lawful arrest on a felony charge is being at- 
tempted.‘ 

The justification for killing under such circumstances is not that 
the law would kill the fugitive anyhow if he was caught. Neither is it 
that the supposed felon must be caught and segregated by imprison- 
ment because his continued liberty is a social danger. If that were the 
postulate, the justification for killing would be limited to arrests for the 
type of felony whose perpetrator is presumably a continuing menace. 

The only sound justification is the fact that if peace officers had no 
right to shoot at fleeing felons, except from arrest — not merely tem- 
porary, but complete escape — would become so frequent as materially 
to reduce the already ineffective operation of the criminal law. Amongst 
our rapidly moving population a once seen but unknown suspect is 
quickly lost. To say to the peace officer, ‘““You must not shoot,” is to 
say to the felon, “He who sins and runs away may live to sin another 
day — always run; it can do you no harm, may profit you much.” 

Force against property. The person making a lawful arrest is gen- 
erally, by common law and statute, conceded the privilege of breaking 
into a house, or other place of refuge of the person to be arrested, when 
necessary to effectuate the arrest.‘**) Obviously, however, force, wheth- 
er against the person of the arrestee, or against property, will not be 
justifiable as having been necessary unless and until the arrester has giv- 
en reasonable notice that he seeks to make an arrest and calls for sub- 
mission. 

IV 
REsIStANCE TO UNLAWFUL ARREST 


The right of an arrestee to resist unlawful arrest is uncertain in its 
ultimate extent. One has no right at all to resist a lawful arrest. And 
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inasmuch as an absolutely innocent person may be lawfully arrested un- 
der certain conditions, it follows that innocence is no justification for 
resistance. The man who was not guilty of any crime may make him- 
self a criminal by unlawful resistance to lawful arrest. On the other 
hand, oddly enough, as previously pointed out, the arrestee’s actual 
guilt of the offense for which arrest is attempted does not of itself make 
the arrest lawful. Hence, though a perfectly innocent arrestee may 
sometimes be punishable for his resistance, a guilty arrestee may some- 
times be punishable for his resistance, a guilty arrestee may sometimes 
be excused for his resistance. 

An unlawful arrest may lawfully be resisted with violence against 
the arrester, up to a certain point, whenever violence is necessary to 
prevent the arrest.“*) As in the case of violence used to effectuate a 
lawful arrest, the amount and character of the force necessary to pre- 
vention are questions of fact to be determined by the jury on a basis of 
the circumstances in each case. 

Whether or not one whose unlawful arrest is attempted may resist 
to the extent, if necessary, of killing the would-be arrester is still a mat- 
ter of some uncertainty. In a Florida case it appeared that a deputy 
sheriff named Sadler had been told that one Roberson was carrying 2 
pistol — a misdemeanor in Florida law — and had threatened complain- 
ant with it. Sadler then attempted to arrest Roberson who shot and 
killed Sadler, and was in due course convicted of murder. The appel- 
late court held that the threatening of the complainant by Roberson was 
a breach of peace, but Sadler had no right to arrest Roberson for it be- 
cause it had not occurred in Sadler’s presence. The carrying of the con- 
cealed weapon was also a misdemeanor, but that too was not in Sadler’s 
presence because, though he had been informed of it, he was not aware 
of it through his own senses. Hence he, Sadler, had no right to arrest 
for that offense. Accordingly the court reversed the murder conviction 
on the ground that the attempted arrest by Sadler having been unlaw- 
ful, Roberson was privileged to resist, at least to the extent that his kill- 
ing of Sadler did not amount to the crime of murder. But the court, 
while it reversed the murder conviction, did not indicate an opinion as 
to whether or not Roberson might have been properly convicted of the 
less heinous crime of manslaughter. ‘*” 

This decision was a strained formalism of logic by which to set up 
the premise that the arrest was unlawful. But once that premise is as- 
sumed, the declaration that killing in resistance is at least not murder is. 
definite. In some other decisions denying liability for causing the death 
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of one attempting an unlawful arrest, it is obvious from the facts, though 
not always from the court’s predicate of reasons, that the killing was 
justifiable as a necessary defense of the arrestee’s own life if he persisted 
in resistance to the arrest. In some other cases, where the resister is held 
liable for use of lethal force, it is usually upon the ground that such 
force was not necessary. The real rule is probably that stated in Smith 
v. Commonwealth,“ that: 

“Where the attempt to arrest is unlawful in itself or by rea- 
son of the manner in which it is attempted, the person being arrest- 
ed may resist with force; and, if in the course of the ensuing strug- 
gle it becomes necessary or reasonably appears to be necessary for 
him to kill the person attempting to arrest him in order to save him- 
self from death or great bodily harm, it is justifiable homicide . . . 
But such person should use no more force than is necessary to re- 
sist the unlawful arrest and is justified in using or offering to use a 
deadly weapon only when he has reason to apprehend an injury 
greater than the mere unlawful arrest, as danger of death or great 
bedily harm.” 


V 
CONCLUSIONS 


The writer is strongly of the opinion that there are certain an- 
achronisms and inadequacies in the existing law of arrest which could be 
corrected with considerable profit to the social safety. He makes, there- 
fore, the following suggestions for improvement: 

1. Authorize a private person to arrest without warrant for a mis- 
demeanor committed in his presence. 

2. Authorize a peace officer to arrest without warrant both for a 
misdemeanor committed in his presence and for a misdemeanor not com- 
mitted in his presence if he has reasonable ground to believe that the 
person to be arrested committed it and that arrest of the person after a 
warrant can be obtained may not be possible. 

3» Make perfectly clear that if the person arrested on a felony 
charge is in truth guilty of the felony, the arrest is lawful regardless of 
the circumstances under which it was made. 

4. Authorize police officials to take into custody and hold long 
enough for reasonable interrogation persons whom there is reasonable 
ground to believe can furnish information helpful in determining the 
perpetrator of a known crime, provided such persons will not appear 
voluntarily and submit to interrogation. 
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5. Explicitly prohibit forceful resistance to arrest by a known 
peace officer, regardless of whether or not the arrest may turn out to 
have been unlawful. 


FOOTNOTES 

* This discussion is intended only as an accurate presentation, in readable form for 
laymen, of the general principles upon which the privileges and liabilities of arrest are 
based. It is in no sense a collocation of authorities upon which a lawyer could, or would, 
rely in determining the probabie judicial decision of a specific case. For that he would 
of course resort to the legal encyclopedias and digests. What citations of authority are 
used herein are offered only as exemplifications of the particular proposition stated, or 
as suggestions of where supporting judicial authority may be found. 

1. This is the definition formulated in the Am. L. Inst. Code of Crim. Proc. Sec. 
18. It is also essentially the statutory definition in a score of states. So, also Restate- 
ment of Torts, sec. 112. 

2. Burke v. Knort, 20 Ala. App. 316, 101 So. 811 (1924). 

So also, State v. Dunivan, 217 no. App. 548, 267 S. W. 415 (1925), “The arrest was 
made when the officer commanded defendant to stop and in obedience to that com- 
mand defendant stopped;” People v. Mirbelle, 276 Ill. App. 533 (1934); Thompson v. 
Boston Pub. Co., 285 Mass. 344, 189 N.E. 210 (1934); Stancill v. Underwood, 188 N. C. 
475, 124 S. E. 845 (1924); Ramirez v. State, 123 Tex. Cr. 254, 58 S. 'W. 2d, 829 (1933). 

3. State v. Gulcezynski, 2 W. Har. (32 Del.) 120, 120 Atl. 88 (1922); Johnson v. 
State, 118 Tex. Cr. 293, 42 S. W. 2d 421 (1931), officers drove up in a car beside person 
walking on the street and questioned him; Pena v. State, 111 Tex. Cr, 218, 12 S. W. 2d 
1015 (1928); Campbell v. Commonwealth, 203 Ky. 151, 261 S. W. 1107 (1924); Gisske 
v. Sanders, 9 Cal. App. 13, 98 P. 43 (1908); State v. Zupan. 155 Wash. 80, 283 P. 671 
(1929). 

The problem is discussed, 37 Mich. L. Rev. 311 (1938). 

See also the further discussion in the latter part of this article. 

4. People v. Miller, 235 Mich. 340 (1926), noted 25 Mich. L. Rev. 193 (1926); see 
also 24 id. 192 (1925). But if the only justification set up for the detention is an un- 
lawful arrest, the arrestee is entitled to an order for his release, Ex parte Harvell, 267 
Fed. 997 (1920). 

5. Greene v. Kennedy, 46 Barb. (N. Y.) 16 (1866); Brock v. Stimson, 108 Mass. 
520 (1871); Karney v. Boyd, 186 Wis. 594, 203 N. W. 271 (1925). 

6. Harris v. Terminal Railroad Ass’n, 203 Mo. App. 324, 218 S. W. 686 (1920), 
“The defendant contends that its servants and employees merely gave the police officer 
information, and that the officer made the arrest without its request or direction. This 
contention is not supported by the testimony. When plaintiff left Union Station . 
she was followed by Hoesli (defendant's train caller) who was watching her and keep- 
ing some distance behind her. After she had passed the police officer, Hoesli com- 
manded the officer to stop her, which, under the circumstances, was equivalent to a 
direction to arrest her. This statement or direction was followed by the supplemental 
statement, ‘She is wanted for copping a grip at the station.’” Held, that if the arrest 
was found to be unlawful, the defendant would be liable. See also Pondjiris v. Hart- 
man, 196 Mo. 539 ( Ve 

Instigator held liable, though arrest was by officer, Palmer v. Maine Central Rail- 
road, 92 Me. 399, 521, 42 Atl. 800 (1899); Burk v. Howley, 179 Pa. 539, 36 Atl. 327 
(1897). 

Rush v. Buckley, 100 Me. 322, 61 Atl. 774 (195), “It is settled by an almost unbrok- 
en line of authorities, that where a person does no more than to prefer a complaint to 
a magistrate, in a matter over which the latter has general jurisdiction, he is not liable 
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in trespass for false information for the acts done under the warrant which the magis- 
trate thereupon issues . . . If the complaint is malicious, and without probable cause, the 
complaint would be answerable in another form of action, ... ” 

The subject is annotated in 67 Am. St. Rep. 408 (_). 

7. Kennedy v. Boyd, 186 Wis. 594, 203, N. W. 371 (1925). 

8. State v. Fador, 222 Iowa 134, 268 N. W. 625 (1936). 

g. “To resist an officer in the lawful discharge of his duties is made a crime in all 
jurisdictions, While the purpose of the different statutes is the same, their wording 
varies so much that the particular statute must be consulted to determine just what 
acts constitute the crime.” 8 R. C. L. 326. 

Mich, Stats. Ann., sec. 28.747, “Any person who shall knowingly and willfully . . . 
resist... any of the above named officers, or any other person or persons authorized by 
law to maintain and preserve the peace in their lawful acts, attempts and efforts to 
maintain, preserve and keep the peace . . . shall be guilty of a misdemeanor, punishable 
by imprisonment in the state prison not more than two years, or by a fine of not more 
than $1000 doliars.” 

10. People v. Marxhausen, 204 Mich. 559, 171 N. W. 557 (1919). 

1. Youman v. Commonwealth, 189 Ky. 152, 224 S. W. 860 (1920). 
2. People v. Defore, 242 N. Y. 13, 150 N. E. 585 (1926). 

13. The development and effect of the rule of exclusion of such evidence are dis- 
cussed, Waite, “Public Policy and the Arrest of Felons,” 31 Mich. L. Rev. 749 (1933); 
“Searches and Seizures — the Criteria of Reasonableness,” 42 id. 147 (1943); “Rules of 
Evidence and Police Regulation,” 42 id 679 (1944). 

14. The Code of Criminal Procedure of the Am. L. Inst. is characteristic of the 


law in most states. Sec. 21 reads: 

“A peace officer may, without a warrant, arrest a person: 

(a) When the person to be arrested has committed a felony or misdemeanor in 
his presence, In the case of such arrest for a misdemeanor, the arrest shall be made im- 
mediately, or on fresh pursuit; 

(b) When the person to be arrested has committed a felony although not in the 
presence of the officer; 

(c) When a felony has in fact been committed, and he has reasonable ground to 
believe that the person to be arrested has committed it; 

(d) When he has resonable ground to believe that a felony has been or is being 
committed and reasonable ground to believe that the person to be arrested has commit- 
ted or is committing it.” 

In addition to such laws, many state statutes also give special authority to various 
classes of persons such as railway conductors, conservation officers, fire marshals, 
watchmen, etc. 

15. Henson v. State, 120 Tex, Cr. 176, 49 S. W. 2d 463 (1932); Karney v. Boyd, 
186 Wis. 594, 203 N. W. 371 (1925). 

16. The rule is so well settled as to require no citation of authority here. Com- 
mentary to the Am. L. Inst. Code of Crim. Proc., p. 240, “It is the almost universal rule 
in this country, either by decision or statute, that a private person is justified in arrest- 
ing without warrant upon suspicion of felony where the felony was in fact committed 
by the person arrested, There is an exception to this rule in Texas ... In Lacey v. 
State, 7 Tex. Cr. App. 403 it is stated that a private person may arrest without a war- 
rant only when the offense is committed in his presence.” 

See also, Wilgus, “Arrest Without a Warrant,” 22 Mich. L. Rev. 541, 673 (1924). 

17. Their law is, however, not altogether clear. 

18. Commentary to the Am. L, Inst. Code of Crim. Proc., p. 235, ““When a felony 
has in fact been committed, and (the officer) has reasonable cause to believe that the 
person to be arrested has committed it.’ This rule was well settled at common law and 
is found in statutes of (17) states.” 
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19. Commentary to the Am. L, Inst. Code of Crim. Proc., p. 236, “Lord Halsbury 
in his encyclopedia, The Laws of England, states the rule unqualifiedly as follows: ‘A 
peace officer may arrest on suspicion of felony, whether a felony has or has not beer 
committed.’ Vol. 9, p. 298. The settled rule at common law in this country is that an 
officer may arrest without a warrant on suspicion of felony where he has reasonable 
ground to believe (a) that a felony has been committed and (b) the person arrested 
committed it.” The various state statutes in accord with that common law rule are cit- 
ed in detail in the commentary. 

20. It seems unnecessary to set out authority as the rule in specific states is unim- 
portant to this discussion. 

21. For similar divergences of judicial opinion, see the disagreements in People v. 
Roache, 237 Mich. 215, 211 N. W. 742 (1927); State v. Hum Quack, 89 Mont. 503, 300 
Pac. 220 (1931). Compare the decisions in Testolin v. State, 188 Wis. 275, 205 N. W. 
825 (1925), holding the arrest unlawful, and State v. Grant, 79 Mo. 113 (1883), holding 
it lawful. 

The problem is discussed, 22 Mich. L. Rev. 695 (1924); 23 id 399 (1925); 24 id 504, 
713 (1926); 25 id 807 (1927). 

Though “disputed questions of fact” are ordinarily matters for the jury to decide, 
the conclusion as to what is or is not reasonable which is drawn from an_ indisputed 
situation of objective fact is usually treated as a matter for the judge. Hence in these 
cases, where the facts as to what was actually said, or seen, or done, are conceded, the 
court determines the issue of reasonableness. Grau v. Forge, 183 Ky. 521, 209 S. W. 
369; People v. Kilvington, 104 Cal. 86, 37 Pac. 799; Flier v. Smith, 96 Mich, 37, 55 N. W. 
999; Diers v. Mallon, 46 Neb. 121, 64 N, W. 722; State v. Grant, 79 Mo. 113. 

22. The finding of a concealed weapon upon the person arrested — a felony in 
Michigan — does not validate the arrest; People v. Stein, 265 Mich. 610, 251 N. W. 788 
(1933), 32 Mich. L. Rev. 561 (1934); People v. Ward, 226 Mich. 45, 196 N. W. 971 
(1924). 

See also, Waite, “Public Policy and the Arrest of Felons,” 31 Mich. L. Rev. 749 
(1933). 

Kratzer v. Matthews, 233 Mich. 452, 206 N. W. 982, “Subsequent information will 
not make a bad arrest good or protect the officer in a suit for false imprisonment.” 

23. People v. Stein, 265 Mich, 610, 251 N. W. 788 (1933), 32 Mich. L. Rev. 561, 
(1934). 

24. People v. Lewis, 269 Mich. 382, N. W. (1934). 

25. The Commentary to the Am. Law. Inst. Code of Crim. Proc., p- 232, cites the 
statutes of 38 states to this effect. 

See also, State v. Lutz, 85 W. Va. 330, 101 S. E. 434 (1919); North v. People, 139 
Ill. 81, 28 N. E. 966 (1891). 

26. The Commentary, supra, p. 239 cites 20 states. 

27. Crosswhite v. Barnes, 139 Va. 471, 124 N. E. 242 (1924); Cook v. Hastings, 150 
Mich, 289, 114 N. W. 71 (1907). 

28. 150 Mich. 289, 114 N. W. 71 (1907). 

29. Commentary to Am. L. Inst. Code of Crim. Proc., p. 238, “Regarding the right 
of a private person to arrest without warrant for a misdemeanor there seems to be no 
exception in this country to the rule that he may not arrest for a misdemeanor not com- 
mitted in his presence. (This was changed by statute in Rhode Island in 1941). For 
misdemeanors committed in his presence four different rules are to be found. 

“1, A private person may not arrest for any misdemeanor. (Citing Ken- 
tucky and West Virginia). 

“2, A private person may. arrest for petit larceny. (Citing Connecticut 
and Nebraska). 

“3. A private person may arrest for a breach of peace committed in his 
presence. (Citing 6 states). 
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“4. A private person may arrest without warrant for any misdemeanor 
committed in his presence. (Citing 20 states). 
30. 43 Fla. 156, 29 So. 535 (1901). 
31. Dilger v. Commonwealth, 88 Ky. 550, 11 S. W. 651 (1889); McBride v. United 
States, 284 Fed. 416 (1922). 
Associated Press, Jan. 9, 1946. 


32a. Mich, State. Ann. Sec. 9, 1514. 

32b. This problem is discussed in 143 A. L. R. rorg, n. 

32c. Cox v. State, Tenn., 181 S. W. 2d 338 (1944), arrested 154 A. L. R. 812. 

33. Restatement of Torts, sec. 113. 

34. Drennan v. People, 10 Mich. 169 (1862); Kratzer v. Matthews, 233 Mich. 452, 
N. W. (1926). 

35. Mich. State Ann., 28, 877. 

36. Elwell v. Reynolds, 6 Kan. App. 545, 51 Pac. 578 (1897); MacDonnell v. Mc- 
Conville, 148 N. Y. App. Div. 49, aff'd, 210 N. Y. 529, 103 N. E. 1126 (1913). 


Crosswhite v. Barnes, 139 Va. 471, 124 S. E. 242 (1924); Thomas v. Kirkead, 
55 Ark. 502, 18 S. W. 854 (1892); Handley v. State, 96 Ala. 48, 11 So. 322 (1891). 

38. People v. Klein, 305 Ill. 141, 137 N. E. 145 (1922). 

39. State v. Phillips, 119 lowa 652, 94 N. W. 229 (1903). 

4o. People v. Hutchinson, 9 F. 2d 275 (1925). 

41. State v. Dunning, 177 N. C. 559, 98 S. E. 530 (1919); Durham v. State, 199 Ind. 
567, 159 N. E. 145 (1927); 12 Minn. L. Rev. 539 (1928). 

42. The problem is clearly discussed by Pearson, 28 Mich. L. Rev. 957 (1930). 

43. The right at common law was somewhat disputable, but it has been generally 
established by statute. See the Commentary to Am. Law. Inst, Code of Crim. Proc., p. 
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253. 
- 44. Ross v. State, 10 Tex. App. 455 (1881); Smith v. Commonwealth, 196 Ky. 479, 
244 S. W. 878 (1922); “Resistance to Illegal Arrest,” 23 Mich. L. Rev. 62 (1924), 21 id 
702 (1923). 

45. Roberson v. State, 45 Fla. 156, 29 So. 535 (1901). 

46. 196 Ky. 479, 244 S. W. 878 (1922); present writer's italics. 
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PATER FAMILIAS — A COOPERATIVE ENTERPRISE 
(Legal Protection of the Child in Modern Society) 


Harry M. Fisuer* 


“It is said that Oumar, the fierce apostle of Islam, shed but one tear 
in his life, and that was when he remembered how in the Days of Dark- 
ness, his child had beat the dust off his beard with her little hand as he 
was laying her in the grave.”""’ This gruesome, revolting practice has 
not yet entirely disappeared. Among the barbarous peoples in some 
of the Pacific islands, among the Australian aboriginals and in China the 
practice of infanticide is still commonly tolerated.‘? 

How far back in history the practice of infanticide was sanctioned, 
either as a rite to appease the gods or as an economic necessity, we shall 
probably never know. Certainly, before the emergence of organized 
society the powers of the head of the family or clan was unlimited. The 
story of the sacrifice of Isaac by Father Abraham establishes beyond 
doubt that child sacrifice was a deeply rooted practice among the Ca- 
naanites. The author of the story apparently dared not protest openly. 
Such a “blasphemous” denunciation of the sacred institution would have 
exposed him to the pious fury of the mob. The protest had to come 
from God, Himself, whose angel provided the ram. 

So ingrained in the consciousness of the ancients was the belief that 
their gods demanded human sacrifices that even amongst the Israelites, 
centuries after the practice was prohibited by law upon the pain of 
death,‘*’ relapses occurred on the part not only of the devotees of Mo- 
loch but also of the worshippers of Jahweh. Jephthah sacrificed his 
only child, in conformity with a vow made before engaging in a battle 
from which he emerged victorious." 





* LL. B. Circuit Judge of Cook County, Illinois. The author desires to acknowledge 
the valued assistance given him by Mrs. Ruby La Nace Hurst, Student Research Assist- 
ant in Legal Medicine, College of Law, University of Illinois, in gathering recent Amer- 
ican cases bearing on varied aspects of family law and particularly the legal aspects of 
parental neglect. 

Reade, Martyrdom of Man, 219. 

1s Encyclopedia Ameicana, 116; Brace, Gesta Christi, 454. 

3. Lev, XVIII 21; ibid XX 2-5. 

4. Judges Ch. 11; Jeremiah VII, 31; 8 Jewish Encyclopedia, 653. 
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Gruesome as human sacrifice seems to us now to be, one must make 
some allowance for the stage of human development during which it 
was practiced. Man was emerging from darkness but was still readily 
frightened by every natural phenomenon. In his search for happiness and 
understanding he discovered God or gods who, he was convinced, must 
be propitiated if their anger was not to destroy him. But the slaying of 
children was sanctioned not alone by religious fanaticism. Economic 
considerations were responsible for wholesale slaughter of these inno- 
cents throughout the ages. The power of the father was carried be- 
yond all natural limits among the Persians, Arabs, Egyptians, Greeks, 
Gauls and Romans. 

Children enjoyed no social protection. They were commodities 
owned by the father and were subject to disposition by him. When the 
maintenance of the child was burdensome or when it was an unwanted 
female, the father would either kill it outright or expose it to die. Un- 
der the ancient Roman laws the father could sell his children into slav- 
ery or kill them at will. The patria potestas (power of the father) was 
absolute and every form of brutality inflicted by the pater familias was 
sanctioned by law on the theory that he who gave life had the power to 
take it away.” 

The three main religions — Judaism, Christianity and Mohamme- 
danism — carried the greatest burden of the war waged during the cen- 
turies against the paternal prerogative to slaughter the child. 

The part played in this war by the ancient Hebrews is told in the 
story of the struggle against Moloch worship. The prophets never 
ceased crying out against this abomination. The Bible is replete with 
injunctions against human sacrifice. “Thou shall not do so unto the 
Lord thy God; for every abomination to the Lord which He hated, 
have they done unto their gods; for even their sons and their daughters 
they have burnt in the fire to their gods.”‘® 

The social position of the child in the Judean commonwealth is de- 
scribed as follows: “To have a numerous progeny was the universal 
desire in ancient Israel. Children were a heritage of Jahwah, and happy 





5. 4 Gibbon, Decline and Fall of the Roman Empire, (Humphrey Milford Ed.) 
560; 3 Ency. of the Social Sciences, 375-76; 11 Ency. Americana, 5; 1 Am. L. Register, 
641; 2 Hastings Ency. of Religion and Ethics, 622; 3 Hastings, etc., 539; 6 Hastings, etc., 
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was the man who had his quiver full of them (Ps. 127, 3-5). The honor 
paid to the wife was dependent upon her having a son. If she was 
childless, she endured a reproach; for barrenness was regarded not only 
as a misfortune but as a Divine judgment. ‘Give me children or else I 
die’ was Rachel’s heart-cry (Gn. 30,'; 1S, 1,1"). The husband who had 
no son dreaded the extinction of his house * * * . If, therefore, his first 
wife had no son, it was his sacred duty to take a second or a concubine; 
and if he died without an heir, it was an act of piety on his brother’s part 
to marry his widow and raise up children in his stead (Dt 25, ° ©). The 
first desire of parents was for sons, the defenders of the hearth and the 
main support of the home. It was the first-born son who was dedicated 
to Jahweh (Ex 22, ‘°). But daughters were also welcome, and that not 
merely because they were required for the labour of the household, . . . 
but because their beauty was desired and their chastity honoured alike 
in king’s courts and shepherds’ tents (Ps 45). There was none of that 
contempt for girls which has always marked many Eastern races. Fe- 
male infanticide, which was practiced among the Arabs, was apparent- 
ly unknown among the Hebrews.””'”’ 

ven the erring son could not be condemned by the father. He 
had to be brought to trial before the elders of the city.‘* 

The battle against Moloch was apparently won before the advent 
of Christianity, for had that not been so, specific denunciation of the 
barbarous practice would have been found in the New Testament. The 
Founder of Christianity loved children too much and his denunciation 
of evil was too clear to have overlooked such an abomination. When 
His disciples would keep the little ones away from His presence he re- 
buked them with the command: “Suffer little children and forbid them 
not, to come unto me; for of such is the kingdom of heaven.”’® 

But the Church had a greater war on its hands. Foakes-Jackson 
gives us a glimpse at the struggle in these words: “In most heathen 
countries the unnatural custom of exposing children, whose parents are 
either too poor or too selfish to maintain them, meets with no public re- 
probation and is extensively practised. In the Roman world the prac- 
tice had become fearfully common; and from the first, Christian com- 
passion had taken the children thus cruelly abandoned under special 
protection. Constantine’s legislation sought to remedy this evil, a sure 
proof that the Church had made her influence felt in his policy. In 315 
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a law, due partly no doubt also to the alarming decrease of the popula- 
tion of the Empire, was issued from Naissus in Dardania, ordering that 
those children whose parents were too poor to support them should be 
maintained at the expense of the fiscus, In 322 the public distress caused 
a law of more questionable wisdom to be promulgated; the sale of child- 
ren, which had been forbidden by Diocletian, was legalized, and child- 
ren who had been exposed by their parents and rescued by a compas- 
sionate stranger, could not be claimed from their preserver. Exposing 
children was not punishable till the time of Valentinian, A. D. 374.°" 
Whatever other influences contributed to the result, and many did, 
Christianity won the battle against infanticide in every country where 
its precepts became accepted. The extreme concern of the Catholic 
Church for the life of its children is illustrated by its doctrine that the 
destruction of a human foetus, even before it is viable, constitutes un- 
lawful taking of life, and this notwithstanding the fact that the circum- 
stances indicate the necessity of such destruction in order to save the 
life of the mother. The doctrine has been stated in these positive terms: 
“Some medical men consider the foetus, before it is born, as a portion 
of the mother which may be destroyed to save her life. This view is 


not in keeping with Christian principles, according to which the child 


has a soul of its own, and has its own independent right to live. * * * 


This doctrine is now theologically certain after the repeated declara- 
tions of the Holy See that no operation which tends directly to the de- 
struction of the life of the foetus is lawful.” 

Islam, too, had to struggle against a prevailing system of child 
slaughter. Though Mohammedanism was founded more than six hun- 
dred years after the birth of Christianity, infanticide in Arabia, partic- 
ularly the killing of female children, was a common practice. The Kor- 
an contains specific prohibitions against killing of children and especial- 
ly against the burying alive of daughters. By his own example the 
Prophet sought to lead his people to a complete reversal of its attitude 
toward their daughters. This story is worth repeating: “It is told that 
after the conversion of the Benu Temim, Kais ben Asem, one of its 
Chiefs, happened to enter Mohammed’s house and found him with a lit- 
tle girl seated on his lap whom he was kissing most tenderly. Kais ben 
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Asem asked, “Who is the little lamb you are kissing?’ ‘My daughter,’ 
answered Mohammed. ‘Allah be praised,’ said Kais, ‘many daughters 
had I like that one and every one did I bury alive, and without kissing 
them.’ “Wretched!’, cried Mohammed, ‘God then must have deprived 
your heart of every human feeling; you did not know the sweetest joy 
that a man possesses in kissing his daughter.’ 

As the march of human progress reaches the period in history when 
the English common law begins to emerge, we find that the lives of 
children are protected by penal laws amongst all the civilized peoples 
who have come under the influence of any one of the monotheistic re- 
ligions. Human life, adult or child, is regarded sacred. “Man is made 
in the image of God,” his blood must not be shed. But though the fath- 
er may no longer take the life of his child or sell him into slavery, the 
Roman principle of patria potestas is in all other respects valid and a 
controlling rule of English law. The father has the absolute right to 
the custody, care, education and discipline of his child even as against 
the mother and even when the child is an infant at her breast. Upon 
the father’s death the mother succeeds to the right unless the father has 
appointed someone else as testamentary guardian."’*’ It is true that the 
principle of parens patria, that the Crown is the ultimate parent, theo- 
retically mzkes the father’s right subject to the will of the Crown, but 
the Crown interferes with the father’s “rights” only in rare instances. 

Not until the middle of the last century could the mother, during 
the life of the father, obtain the custody of her child unless she could 
show by convincing proof that the morals, health or life of the child 
would be endangered if left in the custody of the father. Children of 
tender age were taken from their faultless mothers and given to admit- 
tedly erring fathers. In the reversal by the Court of Session (Scotland) 
of the Stewart case (note 13) in which the trial court, upon granting 
separation to the wife on the ground of violent conduct and extreme 
cruelty of the husband, gave her the custody of one out of five of her 
children — a little girl four years old — Judge Ardmillan, with the con- 
currence of the Court, delivered himself of these sentiments: ““To leave 
his little child in his house is, or may be, to introduce a soothing influ- 
ence to cheer the darkness of his lot, and bring out the better part of his 
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nature.” It should be remembered that the four older children were al- 
ready in the father’s custody, but their Lordships could find no justifi- 
cation for allowing at least the youngest little girl to remain with her 
“unimpeachable” mother to “cheer the darkness of her lot.” In the Lang 
case (note 13) the same Court, speaking through other judges, express- 
es similar sentiments: “How often has the presence and society of a child 
been the means of preventing a father from going wrong or of reclaim- 
ing him after he has gone wrong?” “If we take a man’s children from 
him we leave him a solitary being and deprive him of the most powerful 
inducement to amendment of life.” 

In England the principle that the father was entitled to the custody 
of the child was even more sternly applied than in Scotland. At least the 
Scottish courts gave lip service to the idea that they had the power to 
interfere with the father’s custody when the interest of the child de- 
manded it, but under the English common law prior to the passage of 
Justice Talfourd’s Act (1839) the absolute dominion over children was 
in the father during his lifetime and beyond if he so chose; any right in 
the mother was absolutely unknown. Not even the adultery of the 
father which resulted in the legal separation, and which was continued 
after the separation, was regarded as sufficient ground for depriving him 
of his children, unless it was shown that he actually brought them into 
contact with the paramour. The mother was not even permitted access 
to the children in the father’s custody.” 

A significant point of departure from the traditional attitude of the 
English judges in this respect is marked by the judgment of Lord Chan- 
cellor Eldon in the celebrated case of Wellesley v. The Duke of Beau- 
fort." Because that case depicts, rather strikingly, the judicial atti- 
tude in England up to the beginning of the second quarter of the last 
century and heralds the end of that attitude, it is worthy of a brief ex- 
amination here. 

Catherine P. T. Long, being possessed of large estates, producing 
an annual income of about L4o,o00, married, in 1812, William Welles- 
ley, the son of Lord and Lady Maryborough. By her marriage settle- 
ment an income of L13,000 a year was secured to the bride and the bal- 
ance of her estate was given to her husband partly as a life interest and 
partly during the joint life of himself and his wife. He raised L100,000 
by way of mortgage on her property but by 1821 all of that was spent, 
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and Mr. Wellesley was financially embarrassed and compelled to take 
refuge from his creditors by withdrawing, with his wife and three 
children of the marriage, to the Continent where they lived on the sep- 
arate property of Mrs. Wellesley. 

On the Continent Mr. Wellesley commenced a course of illicit re- 
lations with a Mrs. B. whom he brought into his own home. When af- 
ter long suffering Mrs. W. could no longer endure the shame and ill 
treatment of her husband, she left him in 1824, returned to England 
and, with his consent, took the children with her. The following year 
Mr. W. came to England with his paramour. Apparently he meant to 
take the children from the mother, but being foiled in the attempt he 
and Mrs. B. returned to the Continent. Mrs. W. filed a suit for divorce 
in the ecclesiastical court and a bill in chancery to have the children 
made wards of that court so that they would be protected against the 
attempts of the father to remove them abroad. 

While the suits were pending Mrs. W. died, leaving the children in 
the care of Mr. W.’s sisters, enjoining them to resist every attempt on 
the part of the father to obtain possession of the children. 

Mr. W. continued living in France in open adultery with Mrs. B. 
who gave birth to a child, the offspring of their illicit relations. After 
the death of his wife the father made repeated attempts to obtain cus- 
tody of his children. In this he finally failed but it is interesting to fol- 
low the opinion of the great chancellor and the repeated apologies for 
his “unusual” judgment in depriving of his children a dissolute, licen- 
tious, debased father — a father who even was suffering from a venereal 
disease and was persisting in his open and notorious adultery during the 
pendency of the suit. 7 

In discussing the question of the jurisdiction of the Court of Chan- 
cery to protect children against their unfit father, the Lord Chancellor 
asks: “If this Court has not the power to interpose, what is the provision 
of law that is made for the children? You may go to the Court of King’s 
Bench for a habeas corpus to restore the child to its father; but when 
you have restored the child to the father, can you go to the Court of 
King’s Bench to compel that father to subscribe even to the amount of 
five shillings a year for the maintenance of that child?” The judgment 
continues: “The courts of law can enforce the rights of the father but 
they are not equal to the office of enforcing the duties of the father.” 

The Talfourd Act, passed not long after this case was disposed of, 
introduced important changes into the English law of parental rights." 
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It gave the Court of Chancery power to authorize the mother to visit 
her children, and to grant custody of a child under seven to the mother. 
This was followed (1857) by the Divorce Court Act which conferred 
jurisdiction upon the Divorce Court, in dealing with actions for sep- 
aration and divorce, to make such orders “as it may deem just and prop- 
er with respect to the custody, maintenance and education of the child- 
ren of the marriage.” This power, though limited to cases in which the 
court decreed separation, contained (as a result of judicial interpreta- 
tion) a new and very significant principle, namely, that the court in its 
discretion could deprive both parents of the custody of and place the 
children in the care of others (usually relatives) and compel the parents 
to support their children."*’ Of course, great progress has been made 
since then in England, as well as in Scotland, through parliamentary ac- 
tion, so that now the laws of neither of those countries, in respect of 
parental rights and duties, differ much from our own.®? 

Before entering upon a discussion of the state of this phase of the 
law in our country, it might not be unprofitable to indicate the sense in 
which the terms “parent” and “child” are used here. Unless otherwise 
indicated, the word “parent” includes the father of a child born in law- 
ful wedlock, the mother of a legitimate or illegitimate child, an adoptive 
parent and those who stand in loco parentis, including a step parent who 
in faet has custody of the child; and the word “child” means a male or 
female under the age of majority. 

While theoretically the American courts did, in the early days, 
adopt the common-law rule that the father is primarily entitled to the 
custody and control of his children, the English view which gave the 
father almost unlimited right to such custody, witout regard to the in- 
terest of the mother or the welfare of the child, never took root in our 
country'*”’ In the normal, harmonious family both father and mother 
enjoy the custody of their children and their control is usually exer- 
cised by the more dominant, if not always the more intelligent, of the 
two. When separation occurs the right of the father is, with but few 
exceptions, ceded voluntarily or by judicial compulsion to the mother. 
If this statement is not fully borne out by the reported cases, it will be 
remembered that these represent only cases appealed to the reviewing 
courts, which is less than one per cent of the cases in which separation 
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is granted by the trial courts. In the overwhelming majority of contest- 
ed cases the trial courts grant the custody of the children to the mother. 
In respect of children of tender age the mother is refused custody only 
in the most aggravated case of unfitness. 

Moreover, public interest in child welfare has always been genuine 
in America and that interest has manifested itself not only in the rise 
of multitudinous social agencies, but in ever-increasing legislative meas- 
ures and progressive judicial pronouncements which make the concept 
of parens patria a real force in our civilization. In more than forty states 
of the Union the mother now enjoys equal rights with the father to 
custody and control of their children — in twenty-seven of them by di- 
rect legislation.'*"? The law of Illinois, in force since 1872 with but 
slight amendments, is a fair example of such legislation. It provides that 
when both parents of a minor are living together and are competent to 
transact their own business and are fit persons, they are entitled to the 
custody of the person of the minor and the direction of his education; 
if one parent is dead and the surviving parent is competent to transact 
his or her own business and is a fit person, he or she is similarly entitled 
to such rights; that parents have equal powers, rights and duties con- 
cerning the minor and that, if the parents live apart, the court, for good 
reason, may award the custody and education of the minor to either 


(29) 


parent or to some other person. 

This legislation has nothing in common with the erroneously as- 
sumed proposition that the parents’ right to the custody, control and 
earnings of the child and the child’s right to support, education and pro- 
tection are reciprocal. The duties of the parents are fixed uncondition- 
ally as an exercise of the State’s police power and are binding on the 
parents whether they enjoy the custody of their children or not. The 
custody is given to the parents because the law assumes, rightly in the 
vast majority of cases, that the natural love and affection of parents 
would tend to make them the best guardians of their children. But when 
the fitness of the parents or a parent is questioned, the courts will not 
hesitate to assert that the primary control and custody of the child is 
with the State standing in the relation of parens patria, and will proceed 
to resolve the question upon the sole consideration of the best inter- 
ests of the child.'**’ Of course, it is not to be understood that as be- 
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tween fit and proper parents, and strangers, the court will arbitrarily in- 
terfere with the custody of a child simply because that child’s fortune 
or its ultimate happiness would be advanced by removing it from its 
parents. The courts always regard it as a delicate undertaking to inter- 
fere with parental authority. Were that not so, the rich or the intellect- 
ual could enter the homes of the poor and select such of their children 
as they might desire to adopt. They could probably establish very eas- 
ily in every such case that the interest of the child would be greatly ad- 
vanced by the change of parents. It does mean, however, that in a con- 
troversy involving the custody of children the burden rests, not legally 
perhaps, but practically upon each parent to show that he or she is a fit 
person to be entrusted with the control of the children. If both are 
equally fit, then in the event of separation, custody of the children will 
as a rule be granted to the mother and the father will be required to sup- 
port them in accordance with his means and station in life.‘**? 

Before passing from the examination of the rights of parents to a 
consideration of their duties owing to the child, it is necessary to men- 
tion that the parents have authority to inflict moderate chastizement on 
the child as a corrective for faults or disobedience, it being understood 
that where this right is abused the parent is amendable to the criminal 
law;‘*’ the right to determine in what religion the child should be 
brought up'*®’ and the right to the service and earnings of the child, 
which, however, may be voluntarily surrendered by emancipation or 
may be forfeited.'**) The discussion of these rules is not extended be- 
cause it is not the purpose of this study to attempt an exhaustive review 
of the law in relation to parent and child. Its object is to point out in 
broad outline the progress made toward reshaping the rights and duties 
arising out of that natural relationship on a more enlightened and hu- 
mane pattern and, if possible, to take a glimpse at some of the fields of 
improvement which lie ahead. 

Similarly, we leave untouched such related subjects as procedure, 
differences of approach to the parent and child relationship between the 
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common law and the chancery courts, guardianship, property of min- 
ors, legitimacy and illegitimacy of children, support of indigent adult 
children under the poor laws, wills and inheritances, adoption, and ac- 
tions for injury by or against minors or by and against parents. In fact, 
what we have thus far presented is largely an introduction to the more 
vital subject of duties owing to the child by the parent — for here our 
present and future interests lie. 

These duties will be treated under the single term “support,” since 
that word now receives such a broad interpretation that it covers not 
only food, shelter and clothing, but education, medical care, protection 
and every other service which the law exacts of the parent in its anxiety 
to further the child’s welfare. 

It is an anomaly of the common law that despite its extraordinary 
solicitude for the protection of the father’s powers and rights, it con- 
cerned itself little with the rights of the children. While the vast pow- 
ers of the father over the person of his child and the benefits derived 
from his services and earnings, to which the father was entitled, were 
zealously guarded, the commen law failed to exact from him the simple 
duty of supporting his child.°*’ The Court of Chancery did occasion- 
aily find a method of imposing such a duty but apparently only when 
there was present some property to which the court’s jurisdiction could 
attach. 

True, the apologists for the patria potestas principle insist that the 
natural affection of a father (not the mother mind you) for his off- 
spring is a more powerful protection than any law can insure, but no 
one having the slightest knowledge of the history of perverse parental 
behavior, much of which still survives, would rely on natural affection 
as a substitute for legal sanctions. Of course, in the normal family circle 
the children will be cared for by the parents without the law’s com- 
mand, but the fact that the normal individual is endowed with instincts 
of morality which act as a more powerful protection against anti-social 
conduct than any penal laws can isnure, does not suffice to ground a re- 
liance upon such natural instincts as a sufficient substitute for positive 
law. 

That defect of the English law — lack of power to enforce paren- 
tal duty to support — never found favor in America. From the begin- 
ning, our lawgivers and our courts attached more importance to the 
duties of parents than to their rights. The courts were not, however, 
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free from difficulties when confronted with the problem of enforce- 
ment of the duties which they espoused and some American courts have 
fallen into the error of regarding the duty of a parent to support its 
child as a moral and not a legal duty.'*® But that stage in our legal his- 
tory is past and it can now be stated positively that the obligation of a 
parent to support his children is universally recognized by the courts 
as a legal duty. Credit for this is due more to the legislative branches 
of State governments than to the judicial, since in every State of the 
Union statutes to that effect have been enacted.'*’ The parents’ duty 
to support may be enforced (1) by means of special statutory proceed- 
ings where these exist; (2) by an action at law on the part of a stranger 
who furnishes necessaries to the child; (3) by criminal proceedings to 
punish for failure to support or for contributing to the dependency of 
the child; (4) by decree in chancery in an action for divorce or separ- 
ate maintenance, and (5) by proceedings in the Juvenile Court where 
one has been established. 

The question whether in the absence of a statute authorizing it, 2 
third person supplying necessaries to a child can recover from the par- 
ent has been the subject of much debate, and there is respectable author- 
ity for the rule that in the absence of a promise to pay or proof that the 
child acted as the parent’s agent, with power to contract the debt, no 
such recovery can be had. But in jurisdictions where that is the law, 
the quantum of evidence necessary to establish such agency is so slight 
that in most such cases little more than proof of the existence of the re- 
lationship of parent and child is required.‘*) The preponderance of au- 
thority is now to the effect that a promise to pay is implied from the 
duty of the parent to furnish necessaries. ‘*”’ 

The persistent dispute over the issue whether the obligation of the 
parents to support their children is a legal duty or merely a moral obli- 
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gation sufficient to support a promise to pay for necessaries furnished 
to a child seems utterly baseless in view of the fact that the failure to 
support is now punishable criminally in every State of the Union. By 
no act, conduct or arrangement of whatever sort may a person shift 
from his shoulders the legal duty to support his minor child. It is an 
absolute, inalienable right enjoyed by the child, which no form of con- 
tract between the parents or alteration of the domestic status of either 
of them can affect.‘ 

As already noticed, the term “support” is quite universally held by 
the courts to embrace al] necessaries. \Vhat are necessaries must be de- 
termined in each case by considering the financial resources and station 
in life of the parents and the child. It includes, of course, food, drink, 
clothing, washing, medical care, education and suitable places for res- 
idence.'**’ “Substance which barely meets the normal needs, which 
does no more than relieve pangs of hunger, cover nakedness, and affords 
shelter from the elements is not support and maintenance. He (the par- 
ent) is obliged to provide such a place of abode, such furniture, such 
articles of food, wearing apparel, such medicines, medical attention and 
nursing, and such social protection and opportunity as comport with 
the health, comfort, welfare and normal living of human beings accord- 
ing to present standards of civilization, considering his own means, earn- 
ing capacity and station in life.”'**’ For instance, in a case where a 
young woman who was about to graduate from high school purchased 
for that event a coat, graduation dress, and a slip, at a total cost of one 
hundred and four dollars, the articles purchased were held to be neces- 
saries for which the father was liable.'“*’ Such instances can be cited 
by the hundreds. 

The following cases are cited to illustrate how far the courts will 
go in invoking penal laws against parents for failure to perform the du- 
ties owing to their children. 

On December 31st defendant’s stepson froze his feet and by Janu- 
ary sth, following, gangrene set in, but no doctor was called until Jan- 
uary 16th and, after amputation of both feet, the child died on January 
22nd. Defendant was charged with manslaughter. The jury was 
charged that the defendant had the legal duty of seeing to it that the 





33. Edelson v. Edelson, 179 Ky. 300, 200 S. W. 625 (1918); Wright v. Leupp, 70 
N. 5. Eq., 130, 62 A. 464 (1905); Matter of Stowell, 172 N. Y. App. Div., 684 (1916); 
People v. Swiggy, 69 Cal. App. 574, 232 P. 174 (1925); 18 Va. L. R., 458. 

34- Cately Outfitting Co. v. Vinson (Mo.) 182 S. W. 133 (1916); 46 C, J., 1268. 

35. State v. Waller, 90 Kan. 829, 136 P. 215 (1913); 29 Mich. L. R., 522. 

36. Simpson Garment Co. vy. Schultz, 182 Wis. 506, 196 N. W. 783 (1924). 
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child’s life was not endangered. If he realized the condition of the boy’s 
feet and failed to call a physician or if he negligently refused to ascer- 
tain the condition in time to call a physician, then the jury would be 
justified in finding him guilty. He was found guilty, and in sustaining 
the conviction the reviewing court said: “If the parent hasn’t the means 
for the child’s nurture, it is his duty to apply to the public authorities 
for relief, and failure to do so is itself culpable neglect wherever there 
are public authorities capable of affording such relief.”‘*” 

The failure of a father to call in a doctor until shortly before the 
child died, when he was suffering from lockjaw coupled with intense 
pain, resulted in a conviction for murder.‘**) 

The fact that the parent fails to furnish medical aid because of his 
religious belief in the efficacy of faith healing is no defense. “Under the 
statute it is the duty of the parent, regardless of his religious belief or 
superstition, to furnish necessary food, clothing, shelter and medical at- 
tention to his child .... The correct rule would require the furnish- 
ing of medical treatment in such a manner and on such occasions as an 
ordinarily prudent person, solicitous for the welfare of his child and 
anxious to promote its recovery, would provide... Persons wil! not be 


permitted to allow innocent children dependent upn them to suffer 
from the lack of necessary food, clothing, shelter or medical attend- 


99(39) 


ance. 
In another case defendant’s child died of catarrhal pneumonia, the 


father having failed to call a physician. The father’s defense was his 
religious belief that prayer would cure disease. The court said: “Full 
and free enjoyment of religious profession and worship is granted, but 
acts which are not worship are not... The law of nature as well as 
common law devolves upon the parents the duty of caring for their 
young in sickness, in health, and of doing whatever may be necessary 
for their care, maintenance and preservation, including medical attend- 
ance if necessary, and omission to do this is a public wrong which the 
State, under its police powers, may prevent... We place no limita- 
tions upon the power of the mind over body, the power of faith to dis- 
pel disease, or the power of the Supreme Being to heal the sick. We 
merely declare the law as given to us by the legislature... The code 
does not contemplate the necessity of calling a physician for every trif- 
ling complaint with which a child may be afflicted ... The standard is 





Stehr v. State, 92 Neb., 755, 139 N. W. 676 (1913). 
Beck v. State (Okla.) 233 P. 495 (1925). 
Owen vy, State (Okla.), 116 P. 345 (1igi1). 
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at what time would an ordinarily prudent person, solicitous for the wel- 
fare of his child and anxious to promote its recovery, deem it necessary 
to call a physician.” 

In a case where the court was called upon to construe a non-sup- 
port statute, it held that the statute was broad enough to impose the 
duty to provide such medicine, medica] attention and nursing as com- 
port with the health, comfort, welfare and normal living of a human 
being according to present standards of civilization, considering the 
parent’s means, earning capacity and station in life.) 

In a case where the defendant’s failure to provide medical treat- 
ment for his minor child resulted in the death of the latter, the trial 
court held that prosecution for homicide was not justified under the 
statute and quashed the indictment. But the Supreme Court, in revers- 
ing the order, held that it is the duty of the father to provide proper 
care, treatment and medical attention for his child and that if by reason 
of a breach of his duty death results, the father may be held guilty of 
murder if the neglect was wilful or malicious, or of manslaughter where 
it was merely a case of negligence. ‘*”? 

Virtually every State in the Union has statutes imposing upon par- 
ents the duty to support and protect their children, compulsory educa- 
tion statutes and statutes holding all persons, parents included, respon- 
sible for contributing to the neglect or delinquency of children. Failure 
to comply with such statutes is a criminal offense. ‘**? 

The most frequent resort to the courts for the enforcement of sup- 
port of children is through actions for divorce or separate maintenance. 
In such an action the child is not made a party, even though the court 
is called upon to determine who should have the custody of the child. 
Where the custody is given to the mother, as is usually the case, the 
father is ordered to pay to the mother a specified sum for the support of 
the child. Failure to comply with the order is punishable as a contempt 


of court. 





40. People v. Pierson, 176 N. Y. 201, 68 N. E. 243 (1903). 

41. State v. Langford, 90 Ore. 251, 276 P. 197 (_). 

42. State v. Barnes, (Tenn.) 212 S. W. 100 (1919); On medical attendance being a 
necessary, see also the following cases: Simoneau v. Pacific Electric R. R. Co. 159 
Calif. 494, 115 P. 320 (1911); Beach v. Williams, 30 Ind. A. 413, 66 N. E. 172 (1903); Des 
Mond v. Kelly, 163 Mo. A. 25, 146 S. W. 99 (1912); Porter v. Powell, 79 Ia. 151 (1903) 
44. N. W. 295 (1890); State v. Moran, 99 Conn. 115, 121 A. 277 (1923); Howell v. Blesh, 
19 Okla. 260, 91 P. 893 (1907); Grimes v. Snell, 174 Wis. 557, 183 N. W. 895 (1921); 
State v. Waller, 90 Kan. 829, 136 P. 215 (1913). But compare with State v. Sanford, 99 
Me. 441, 59 A. 597 (1905); Justice v, State, 116 Ga. 605, 42 S. E. 1013 (1902). 

43. For a full analysis of these statutes see 4 Vernier, American Family Laws, 60. 
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Of course, the legislation establishing free public schools with com- 
pulsory attendance provisions is by far the most significant step taken 
in this country in the direction of securing the welfare of its children, 
but next in line of importance stands the great body of American legis- 
lation which engrafted upon our law the philosophy underlying the 
Juvenile Courts system. Here we see the paternalism of the State in re- 
spect of its children in full action, at least so far as the need of such ac- 
tion is called to the attention of the authorities. 

As if finally awakened to an appreciation of the parental powers of 
the State and the consequent obligations toward its infant wards, State 
after State created Juvenile Courts (or designated branches of existing 
courts) and conferred upon them extraordinary jurisdiction over child- 
ren up to certain ages and over their parents, guardians and custodians. 
The first such legislative measure was enacted in Illinois in 1899.‘ It 
came as an answer to a public demand that juvenlie offenders be separat- 
ed from adult criminals while waiting for and during the trial of their 
cases. But the Act went beyond mere separation. It gave the court 
large powers to deal with each child according to its special needs, in- 
cluding the right to change the custody of the child where such course 
was indicated. The early legislation presupposed on the subject the 
commission of some offense by the child as a condition for the exercise 
of the court’s powers. The proceedings were criminal in their nature 
and were directed against the child. This narrow view was soon aban- 
doned and Illinois led again. In 1907 a new Juvenile Court Act was 
adopted which became the model for most of the States of the Union. 
All but two States have enacted Juvenile Court Acts.‘*”’ 

The most significant features of the Juvenile Court legislation are 


these: 


(1) All persons under the age of twenty-one years are, for the 
purpose of the Act, wards of the State and their persons are subject to 
the care, guardianship and control of the court, as provided by the Act. 
Here the State not only assumes the role of ultimate parenthood but to 
secure for the benefit of each child the care, guardianship and control 
necessary during its period of dependency. 


(2) The element of criminality is entirely eliminated. 


~ 





44. Laws of IIL, 1899, p. 131; Rossman, Parens Patriae, 4 Ore. L. Rev., 233. 
45. Ill. Rev. Stat. (1945). Chap. 23, sections 190 to 200. See Rossman, Parens Pa- 
triae, 4 Ore. L. Rev. 233. 
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(3) The dependent and neglected child is included, along with 
the delinquent, within the beneficient purpose of the Act. The broad 
extent of the guardianship of the State appears from the definitions of 
the terms “dependent,” “neglected” and “delinquent” child. The fol- 
lowing is taken from the Illinois Statute: “The words ‘dependent child’ 
and ‘neglected child’ shall mean any male child who while under the 


9” 6 


age of seventeen years or any female child who while under the age of 
eighteen years, for any reason, is destitute, homeless or abandoned; or 
dependent upon the public for support; or has not proper parental care 
or guardianship; or habitually begs or receives alms; or is found living 
in any house of ill-fame or with any vicious or disreputable person; or 
has a home which by reason of neglect, cruelty or depravity, on the part 
of its parents, guardian or any other person in whose care it may be, is 
an unfit place for such child; and any child who while under the age of 
ten (10) years is found begging, peddling or selling any articles or 
singing or playing any musical instrument for gain upon the street or 
giving any public entertainments or is used in aid of any person so do- 
ing.” 

“The words ‘delinquent child’ shall mean any male child who un- 
der the age of seventeen years or any female child who while under the 
age of eighteen years, violates any law of this State; or is incorrigible, 
or knowingly associates with thieves, vicious or immoral persons; or 
without just cause and without the consent of its parents, guardian or 
custodian absents itself from its home or place of abode, or is growing 
up in idleness or crime; or knowingly frequents a house of ill-repute; or 
knowingly frequents any policy shop or place where any gaming device 
is operated; or frequents any saloon or dram shop where intoxicating 
liquores are sold; or patronizes or visits any public poolroom or bucket 
shop; or wanders about the streets in the night time without being on 
any lawful business or lawful occupation; or habitually wanders about 
any railroad yards or tracks or jumps or attempts to jump onto any 
moving train; or enters any car or engine without lawful authority; or 
uses vile, obscene, vulgar, profane or indecent language in any public 
place or about any school house; or is guilty of indecent or lascivious 
conduct; any child committing any of these acts herein mentioned shall 
be deemed a delinquent child and shall be cared for as such in the man- 


ner hereinafter provided.” *” 





46. Ex parte Januszewski, 196 Fed. 123 (1gi1); State v. Dunn, 53 Ore. 304, 99 P. 
278. 
47. Ill. Rev. Stat. (1945) Chap. 23, sec. 190. 
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(4) Any reputable resident of the County in which the child is 
found may petition the court to institute an inquiry, the chief purpose 
of which is to determine whether the parents or custodians are fit and 
proper guardians for the child or whether they are able and willing to 
“care for, protect, train, educate, control and discipline the child.” The 
parents are called upon to account for their alleged delinquency rather 
than the child for its delinquency or dependency. 


(5) In determining what should be done with a dependent or de- 
linquent child the court must be governed by what it finds to be for the 
interest of the child and the State. The court may allow the child to 
remain at its own home subject to the friendly visitation of a probation 


officer. 
These revolutionary changes in the law came about by what ap- 


peared as a natural process. Singularly enough, there was almost an en- 
tire absence of that familiar opposition to other social legislation which 
argues that such innovations tend to change our form of government by 
introducing State “paternalism.” And while the philosophy underly- 
ing the Juvenile Court legislation is paternalistic, it is doubtful if any 


serious-minded person in this country would advocate receding from 
the forward position taken by the State or would seriously oppose rea- 
sonable progress in that direction. In fact, we have moved ahead ever 
since the days when the Juvenile Court became an integral part of our 
civilization. 

Subsistence aids from the public treasury are granted by a number 
of States, not only for the maintenance of public and private institutions 
to which children are committed, but directly to indigent mothers to 
enable them to keep and care for their children, for the support of a 
system of child-placing into private homes, and for the care and susten- 
ance of blind and crippled children. When we speak of parental duties 
we no longer think in terms of natural parents alone. Rights and duties 
of parents refer to that humane partnership between the heads of the 
family and the State. 

This is a far cry, indeed, from the ancient civilizations sketched in 
vur brief historical introduction, from the patria potestas of the Romans, 
from the common law of England and from the social condition of the 
dependent child in the days of Dickens’ Oliver Twist and the poor-laws 
of England and America. 

But have we gone far enough? Manifestly, the answer is ‘no.” 
With the exception of compulsory education, perfunctory watchful- 
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ness over the health of school children by, not always the most compe- 
tent. school doctors or nurses and compulsory prophylaxis at childbirth 
for the prevention of blindness, it is only the child whose delinquency 
or dependency has reached the stage where the assistance of the public 
authorities is invoked who gets the benefit of the benevolent laws en- 
acted for the protection of children. The health, happiness and future 
usefulness of the vast bedy of our children, except those who commit 
some offense or who are so notoriously neglected that they become the 
objects of public or private charity, are left to depend upon the mere 
accident of birth. The parents may be dissolute, drunkards, criminals, 
moral outcasts, but as long as their children are not caught violating 
some law or as long as they are not abandoned to starvation or other 
cruelties, they remain in the custody, under the control and subject to 
the tutelage of those parents. These children may be housed in places 
unfit for human habitation; they may grow up mentally and morally 
dwarfed, but society is content and regards its duty as performed by 
making provision for the legally delinquent and neglected. When a 
child who has managed to survive and to escape the Juvenile Court 
grows to maturity and then begins to plague society by committing acts 
prohibited by law, he is promptly apprehended and punished. We call 
this “being dealt with according to law.” If he has escaped both the 
Juvenile and the Criminal Courts he may still be of questionable value 
as a citizen. His physical well-being having been left in the keeping of 
his parents, their ignorance or perversity may be responsible for untold 
deficiencies. We are told that between thirty-five and forty per cent 
of our youth were found physically unfit to assume the burden of de- 


fending and protecting our country when its very existence was chal- 


lenged. 

The world is entering upon a new era, an era of power so vast and 
frightening that the wisest and most inspired prophets are unable to cal- 
culate its force. The creative scientific and technological possibilities 
of the future promise such a race for happiness and security as the world 
has never seen. Only the fit will reach the goal. Not until we became 
enmeshed in the war did we realize the danger of having become “soft.” 
Who can tell how tough and hard the human fibers will have to be if 
we are to enjoy freedom from fear and freedom from want in the new 
world which is emerging? On what intellectual and spiritual strength 
can we base our hope that the future generations will be competent to 
meet their latent tasks? Is it enough to depend solely upon the parents 
of the nation to produce the desired strength? Before any one is per- 
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mitted to engage in the practice of any learned or skilled profession he 
is required to submit to years of training and to give evidence of pro- 
ficiency, but for the profession of parenthood — the profession which is 
expected to produce and develop strong and wholesome human beings, 
the society of tomorrow — all the preparation that is necessary is sexual 
competence. 

Every child, at the moment of its birth, joins the long line which 
keeps constantly moving towards an uncertain goal. Each year’s crop 
or, rather, the portion of it which survives, reaches the position, in point 
of time, when it is expected to take over the places left vacant by those 
who have ended their activities — rulers, soldiers, teachers, builders, 
workers, members of learned professions. How many of those now 
standing in line will arrive at their appointed goal or what will be their 
performance upon reaching it is, largely, as it has always been, left to 
chance. 

It isn’t certain that the State can fashion institutions which will in- 
sure the well-being of all children and prepare them for their highest 
usefulness, nor is it clear that it would be wise to do so if it were pos- 
sible. Certainly, we must not surrender the slightest part of the assets 
stored in the family reservoir. We must not sacrifice the intellectual, 
spiritual and moral values which are the products of the natural affec- 
tion and love of parents for their children. But should we not give 
thought to the possibility of marshalling these assets for the common 
good? Each family unit is an indispensable and precious institution up- 
holding its share of responsibility to society as a whole. Can we strength- 
en these institutions by aiding in the preparation of those who will be- 
come the future heads of families? By slow stages we have moved for- 
ward and reached the point where our basic policies have been human- 
ized and our responsibilities toward our children become more or less 
fixed and sanctioned by law. Shall we stop here or shall we press ahead? 

Being thoroughly committed to the proposition that for the pur- 
pose of advancing the welfare of the growing generation all children 
are wards of the State, why should not the benefit of Parent-State co- 
operative guardianship be extended to all children — why should it be 
limited to those only who publicly manifest their need for supporting 
hands outside the family circle? The contact established with every 
family through the schools can be made productive of immeasurable 
benefits. The whole child can be studied and evaluated by unpreju- 
diced experts in the field. The health, mental capacity, spiritual, ethi- 
cal and moral development of each child would come under the com- 
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bined vigilance of the parents and those under whose tutelage the child 
spends the greater part of its waking hours. Among parents, rich or 
poor, many are found who are not always the best judges of what is 
likely to insure the probable future happiness and usefulness of their 
children. At least the teacher should be on the alert for danger signals 
and watch for evidence of special aptitudes where those have not been 
perceived by the parents. Parent-Teacher associations point the way. 
but they do not quite hit the mark. Periodic conferences between school 
authorities and the parents might well lead to the better understanding 
of the child and of his personal problems. Certainly, his physical well- 
being would be better guarded by such a joint enterprise. But more than 
that can be achieved. 

We live in a democracy where Church and State are separated and 
where the public school is not permitted to read even simple excerpts 
from the Bible. That is as it should be. But how are we to be assured 
that each child will be indoctrinated with at least a minimum of moral 
and ethical principles necessary to sustain him spiritually? We accord, 
of course, to the parents the absolute right to determine what religious 
training their children should have, but a considerable segment of the 
nation’s parenthood is indifferent or opposed to religious instruction and 
totally unprepared for the task of imparting to their children any of the 
essential moral and ethical values. Millions are growing up without so 
much as having been taught the elemental concepts of human decency 
— “Thou shalt not kill,” “Thou shalt not steal.” The public school may 
not teach these principles or the golden rule as religious doctrines, but 
they are rules of human conduct sanctioned by law and as such they can 
and should be taught to every child. Here we might emulate the Rabbis 
(teachers) who made the cornerstone of Jewish culture the injunction 
to every parent to teach the Torah (law) to his children. And it must 
be remembered that the rewards and punishments promised by the He- 
brew sages were this wordly — “I, the Lord thy God, am a jealous God, 
visiting the iniquity of the fathers upon the children . . . and showing 
mercy unto the thousands of them that love me and keep my command- 
ments.”'#8) Whatever value we attach to punishment as an efficient de- 
terrent from evil, certain it is that the fear of earthly punishments will 
be as efficacious in the case of the non-religious as is the fear of hell-fire 
in the case of the religious. In the Parent-State copartnership, machin- 
ery must be devised for the conditioning of our children to understand 
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and respect the mores of the people. Reliance upon parents alone is not 
sufficient. In some of the first generation of immigrant families parental 
influence or guidance simply does not exist. There is not even a com- 
mon language between parent and child, and because the child goes to 
school, reads and writes and speaks English, the parent looks upon him 
as the superior intellect. 


Contemporary history has taught us what can be achieved in a 
single generation by intensive instruction and training of the youth. If 
hundreds of millions can be made to assimilate the hateful doctrines of 
totalitarian states, is it not more than likely that democratic states can 
teach their children loyalty to the rules governing decent human be- 
havior — laws which engender love, justice and inner harmony. It 
should be a primary function of our schools to guard our children 
against the development of false loyalties and prejudices, to train them 
in the ways of democratic living. In short, it is too much to expect that 
preparation for the whole art of living in a complicated civilization be 
left solely in the hands of those who, without any other qualifications 
than the possession of a marriage certificate — and in some instances 
without that — enter upon the practice of the profession of parenthood. 


The goals marked out here will not be reached by merely adding 
a few sections to the school laws or the child protection laws. Certain- 
ly, the courts can do no more than deal with those children whose mal- 
adjustment is an accomplished fact. Public and private child-welfare 
institutions make some contributions to the general good, but here, 
again, their efforts are spent upon the needy, the indigent, the delin- 
quent and neglected, without benefit to the great body of children in 
the so-called normal homes. The Parent-Teachers Association is an ex- 
ception and whether it achieves much or little, it is in thought at least 
consecrated to the service of all children and not limited to those who 
are or are likely to become the objects of charity or wards of the court. 
Not until the intellectual forces of the nation are engaged in an all-out 
effort to improve the agencies charged with the responsibility of rear- 
ing its children will much be accomplished. What is wanted is a pro- 
gram of child care and guidance which will embrace not only all the 
children but the whole of each child, and which will reduce to a mini- 
mum the dangers of the accidental influences which now play such vital 
roles in the life of nearly every child. 


That distinguished jurist, the late Benjamin N. Cardozo, in an ad- 
dress entitled ““What Medicine Can Do For Law,” delivered before the 
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New York Academy of Medicine, November 1, 1928,'* pleaded that 
the men of the medical profession join with the legal profession in a par- 
nership to bring about long overdue reforms of penal justice. Among 
other things, he said: “I am not sure how this will be. Sure, however, I 
am that whatever enlightenment shall come will make its way, not 
through the unaided labors of the men of my profession, the judges and 
the advoe: ates, but through the combined labors of men of many ae 
and, most of all, your own... This is your work, I am_ persuaded, : 
much as it is ours. Your iaials must hold the torch that will explore the 
dark mystery of crime — the mystery, even darker, of the criminal him- 
self, in all the deep recesses of thought and will and body. Here is a 
common ground, a borderland between your labors and our own, where 
hope and faith and love can do their deathless work.” If this great phil- 
osopher was impelled to issue such an emotional appeal on behalf of the 
human derelicts — those who have inflicted hurts upon society — how 
much greater is the justification for a similar appeal on behalf of the in- 
nocent, dependent children of the nation, whose future personal happi- 
ness and safety as well as their usefulness to society cry out for our la- 
bors upon that common ground “where hope and faith and love can do 
their deathless work?” The physician has the opportunity of acquiring 
the most intimate knowledge of the physical and mental character of 
the child and of the surroundings within which that character is devel- 
oping. He is there at the child’s birth, watches over him as a helpless, 
fragile babe, follows him through those precarious years when every 
type of infant disease lurks about him, through the difficult period of 
puberty and, finally, is with him at parenthood, where the whole pro- 
cess begins all over again. 

Great have been the contributions made by the medical profession 
to the physical well-being of children. Most of the tragedies occurring 
at birth and during early childhood have been decreased to an almost 
irreducible minimum. Who will doubt that the secrets of the mental 
operations — which, more than the physical, are responsible for the fu- 
ture happiness and usefulness of each child — are being slowly wrested 
from nature? Already, anthropology, psychology and psychiatry have 
lifted the veil of secrecy to a considerable extent, even though only a 
small number have thus far been admitted to the brotherhood of these 


sciences. 
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The members of the medical profession are our fact-finders. They 
are trained in the art of detecting facts and in their practice they are 
constantly in touch with the home and its children. Their consecrat- 
ed work is the discovery and application of remedies, and ascertainment 
and removal of the causes responsible for human ailments. They can 
discover maladjustments and their causes when no others would even 
suspect their existence. The lawyer, on the other hand, has or should 
have the training and capacity for that unique type of leadership which 
calls forth community action. He sits in the legislative halls or has ac- 
cess to the ears of the legislators. He knows the public institutions, in- 
cluding those which care for children, and is in a position to prevent 
abuse of duty by those in charge. He is the officer and adviser of the 
courts and an indispensable agent in the process of formulating their 
principles. Should the medical and legal professions form a partner- 
ship and dedicate its labors to the task, they would contribute mightily 
to the building of a better world for our children. 

As the children of one generation are trained and their characters 
molded, so the men and women of the future generations will live and 
strive. Professor John Dewey’s dictum: “What the best and wisest par- 
ent wants for his own child, that must the community want for all its 
children” might well become the slogan for all future campaigns to 
make our nation as great as she can and ought to be. 
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THE LIE - DETECTOR 
Frep E. Insau* 


Chicago, Illinois 


In popular fancy, a lie-detector is often thought of as an instrument 
that is supposed to ring a bell, or flash a light, or produce some other 
quick and positive indication of a lie when one is told by the person be- 
ing tested. However, there is no instrument in existence at the present 
time which will detect deception so simply and effectively. Neverthe- 
less, it is a demonstrated fact that there are certain instruments which 
are capable of producing a record of physiological phenomena such as 
changes in blood pressure, pulse, and respiration that may be used as the 
basis for the application of a reasonably reliable technique for diagnos- 
ing deception. 

A lie-detector test is usually conducted in the following manner. 
The person to be tested (the “subject”’) is advised of the general nature 
of the test and the instrument is attached as follows: first, apply a blood 
pressure cuff on the upper right arm to record changes in blood pressure 
and pulse rate; second, apply a pneumograph tube around the chest to 
record changes in the rate of respiration and third, apply electrodes on 
the left hand to record the psychogalvanic reflex or electrodermal re- 
sponse. 

After instructing the subject to answer all questions by either “yes” 
or “no,” the examiner asks two or three questions which are irrelevant 
to the matter under investigation — such questions as, “Is your name 
Jones?”, “Do you live in Chicago?” — the purpose being to ascertain 
the nature of the subject’s reactions to the test situation alone. Then, at 
about twenty or thirty second intervals, the examiner proceeds to ask 
questions pertinent to the investigation — e. g., “Do you know who shot 
John Doe?,” “Did you shoot him?.” Following such pertinent ques- 
tions, another irrelevant question is used to further ascertain the subject's 
“norm.” Then several more pertinent questions are asked. Approxi- 
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gation (Williams & Wilkins, Baltimore, 1942). 
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mately twenty or thirty seconds after the final question, the examiner 
informs the subject that no further questions will be asked, but that he 
should remain still and quiet for a short while longer (about thirty sec- 
onds). This recording at the end of the test is helpful as an additional 
indication of the subject’s norm under the circumstances of the test. 

Upon the completion of the test the blood pressure-pulse cuff is de- 
flated and the subject given a one or two minute rest period from the 
temporary discomfort occasioned by the pressure of the inflated cuff 
on his arm. Then the test is repeated, with the same questions being 
asked in the same order of their appearance as in the first test. 

In addition to ascertaining the subject’s norm (i. e., his unique or 
distinctive kind and degree of reactivity) by the asking of irrelevant 
questions as previously described, it is also very helpful to conduct a sep- 
arate control test. The usual control test involves the following pro- 
cedure. The subject is shown a group of about seven ordinary playing 
cards, face down, and is asked to select one, look at it, then place it back 
in the group. After a shuffling of the cards, the subject is then informed 
that when questioned during the test as to which card he selected, he 
should reply “no” to every question, including the one in which he is 
asked about the chosen card itself. In other words, his answer to one 
of the questions in the group will be a lie. The reaction or lack of re- 
action which may be indicated in this experimental record, when the 
subject lies about his chosen card, will serve more or less as a yardstick 
for evaluating the subject’s preceeding records when questioned regard- 
ing the matter under investigation. 

Another control procedure, which appears to be even more effec- 
tive than the card control test, consists of the asking, somewhere during 
the principal tests, of (1) a “guilt complex” question pertaining to an 
entirely fictitious offense similar in nature to the one under investigation; 
and, whenever circumstances permit, of (2) a question based upon 
some offense or irregularity, unassociated with the matter under investi- 
gation, but known to have been committed by the subject or else reason- 
ably suspected as having been committed by him. The subject’s reac- 
tions, or lack of reactions, to either or both of such control questions 
will serve a very useful purpose in the evaluation of that portion of the 
subject’s record when questions were asked pertaining to the actual of- 
fense under investigation. 


_ 


1. John E, Reid of the Chicago Police Scientific Crime Detection Laboratory de- 
vised a very effective questioning procedure based upon these wwe types of questions. 
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DecePTION CRITERIA 


The most reliable and definite indication of deception is the simul- 
taneous occurrence of a suppression in respiration and an increase in 
blood pressure immediately after the subject answers a question asked 
by the examiner. To be significant, however, the response must consti- 
tute a deviation from the subject’s norm which is established during 
that part of the record when irrelevant questions are asked and answered 
or else when no questions at all are being asked (as at the beginning and 
end of the test). Such a deviation is termed a “specific response.” 

Deception also may, and more often is, indicated by a specific re- 
sponse in either blood pressure or respiration. Other less frequent and 
generally less reliable indications of deception are such reactions as heav- 
ier breathing (“relief” in respiration) at the end of the test record when 
the subject is informed no further questions will be asked, a slowing up 
of a subject’s pulse beat at the time of or immediately after his reply to 
a question, and a sharp drop in a subject’s blood pressure tracing several 
seconds after the subject’s reply to a question. 

In the interpretation of lie-detector records containing any of the 
aforementioned changes in blood pressure, pulse, or respiration, the fol- 
lowing rules must be observed: (1) a response, to be considered of any 
significance, must be specific — that is, it must constitute a deviation 
from the subject’s norm; and (2) the response must appear on at least 
two different test records. It is also true, however, that in addition to 
the previously described criteria of deception there are occasions when 
the general appearance of a subject’s records — considered in the aggre- 
gate and evaluated in the light of the reactions, or lack of reactions, to 
control questions, or of the results of contro] tests — may also indicate 
deception to an experienced examiner. But a deception diagnosis upon 
such records must be accepted with the utmost caution and reservation. 

Another physiological phenomenon, the electrodermal response, 
or psychogalvanic reflex, is often recorded along with blood pressure— 
pulse-respiration changes as a part of the lie-detector technique. Al- 
though in experimental cases (card tests, etc.) the electrodermal re- 
sponse tracing makes possible a very accurate diagnosis of deception, in 


2. The exact nature of the electrodermal response is not definitey known. Ex- 
perimenters who have conducted extensive research with this phenomenon, differ con- 
siderably even as to theoretical explanations. For instance, some express the opinion 
that the response is due to a change in the activity of the sweat pores, others believe 
that the response is a matter of skin constriction and circulatory changes, etc. 
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actual cases a comparable degree of accuracy is unobtainable. As a mat- 
ter of fact, in such cases the electrodermal responses have not been found 
to be of much practical value as deception criteria. The reason for this 
difference of results between actual and experimental cases is unknown 


at the present time.'* 


NERVOUSNESS 


“Nervousness” is usually discernible — and its recorded reactions 
distinguishable from deception criteria — by either the generally erratic 
character of the blood pressure - pulse or respiration tracing, or else by 
the uniformly irregular nature of the tracing, in which there is an ab- 
sence of any consistently specific responses to pertinent questions. In 
other words, the physiological changes or disturbances induced by ner- 
vousness appear on the lie-detector record without relationship to any 
particular question or questions. They are of no greater magnitude — 
or in any event not consistently so — when pertinent questions are asked 
than when irrelevant questions are asked for control purposes. More- 
over, changes or disturbances of a comparable nature are also found in 
the norm portion of the record of a truthful nervous person. 

The practice of requiring two or more test records for diagnostic 
purposes, rather than relying upon one record alone, furnishes an addi- 
tional safeguard against the possibility of misinterpreting reactions pro- 
duced by nervousness. Responses due to nervousness either lose their 
“specific” quality or tend to disappear altogether on second or subse- 
quent test records. The examiner is also assisted by the availability of 
control procedures, such as the experimental card test and the guilt com- 
plex control questioning method previously described. By such pro- 
cedures the nervous reactions of an innocent person may be reliably dif- 
ferentiated from the lie reactions of a guilty subject.'*’ 


AccuRACY AND PracricaL Utintrry or Lit-Derecror Tests 


Lie-detector tests, when conducted by competent and experienced 
examiners, are of considerable practical utility. In the first place, with 
the aid of a lie-detector, it is possible to detect deception with much 
greater accuracy than is otherwise attainable. Secondly, the instrument, 





3. For a further discussion upon this point see Inbau, F. E., Lie. Detection and 
Criminal Interrogation (1942) 51. 

4. For a discussion of other factors in addition to nervousness which affect the 
test results, see op cit, supra note 3 at p. 19 ef seq. 
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the tests, and the accompanying procedures have a decided psychologi- 
cal effect in inducing admissions from guilty individuals. 

Since confirmatory or contradictory evidence is not always forth- 
coming after a deception diagnosis has been made in an actual case, ex- 
act figures are unavailable as to the accuracy of lie-detector test results. 
There is some basis, however, for making an estimate. The following 
one is based upon the experience of the examiners on the staff of the 
Scientific Crime Detection Laboratory during the time when the Lab- 
oratory was a part of Northwestern University, as well as during the 
period since its acquisition by the Chicago Police Department (totalling 
approximately fifteen years and covering several thousand examina- 
tions). This esitmate accords to the lie-detector technique an accuracy 
of approximately seventy-five percent.'*’ By this is meant that in the 
examination of one hundred subjects, in as many different case investi- 
gations, the examiner can make a definite and accurate diagnosis on 
about seventy-five. Of the remaining twenty-five subjects the records 


of approximately twenty may be too indefinite in their indications to 


permit a competent and cautious examiner to make a definite diagnosis 


(which fact may be due to the inconsistency or erratic nature of the 
subject’s responses, or to the subject’s “unresponsive nature” as ascer- 


tainable from the results of control testing). The remaining five con- 
stitutes the margin of probable error — that is, in about five percent of 
his cases even the most experienced examiner might make an erroneous 
diagnosis. However, this five percent figure is not based on known er- 
rors, but is an estimate of probable maximum errors, but is an estimate of 
probable maximum error. In other words, and for example, in 1944 
there were two known mistakes out of three hundred and fifty-three 
persons examined at the Chicago Police Scientific Crime Detection Lab- 
oratory, and no known errors out of the four hundred and sixty-seven 
subjects examined in 1945. (There were, of course, a number of in- 
definite records: 19.0% in 1944, and 15.6% in 1945.) On the basis of 
known figures, therefore, the percentage of error is much lower than 
the estimated five percent. There is no assurance that all errors were 
discovered. It does appear, however, that the five percent estimate will 
amply cover whatever errors may be present. 

Not all examiners agree with the writer’s estimate of the accuracy 
of the lie-detector technique. Some have insisted that the technique (or 
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rather that their own “invention” or unique method) is 97%, 98%, or 
99% accurate, or else “effectively 100% efficient” — and without al- 
lowance being made for indefinite cases. It is submitted, however, that 
these are gross exaggerations, either deliberately made with a knowledge 
or suspicion of the true facts, or else made in good faith but upon insuffi- 
cient evidence and experience. 

The chief source of error with the lie-detector technique is in its 
failure to detect deception in a guilty individual rather than in the mis- 
interpretation of an innocent subject’s records. Such failures have usual- 
ly resulted in instances where the subjects had no fear of their lies being 
detected by this means, and who consequently displayed no significant 
physiological changes such as are normally produced by conscious ly- 
ing. Although persons of inferior intelligence and some of abnormal 
mentality are more apt to be devoid of this fear of detection, there are 
persons of otherwise normal intelligence and mentality who may be 
sufficiently lacking in this fear element so that their deception cannot 
be detected in this manner. 


Recenr ADVANCES 


Recent research and experimentation have contributed much to- 
ward greater accuracy in lie-detector tests than was previously avail- 
able. A variation of the older technique of preliminary interview 1. 
advance of the actual test seems to possess the advantage of more effec- 
tively instilling in the subject the fear of detection so essential to a dis- 
play of deception criteria. An improved technique of test questioning, 
involving the asking of the previously described guilt complex ques- 
tions and other control questions as part of the principal tests them- 
selves, has made it possible to arrive at a definite and accurate diagnosis 
more often than is permissible in the absence of such effective control 
procedures. In other words, some of the previously estimated twenty 
percent of subjects whose records are ordinarily too indefinite for di- 
agnosis as indicative of either deception or truthfulness may be definite- 
ly placed, by this procedure, into one category or the other. Then, too, 
a recently devised supplementary unit to the conventional lie-detector 
offers the promising possibility of further reducing the number of such 
indefinite case records. The examiner who devised the instrument, 





5. This estimate is greater by five percent than the estimate stated by the writer 
in his 1942 publication, op. cit. supra note 3, at pp. 54, 55. ‘The revision has been oc- 


casioned by the recent advances subsequently discussed in this article. 
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John E. Reid of the Chicago Police Scientific Crime Detection Labor- 
atory, found that by various forms of unobserved muscular activity a 
subject’s blood pressure can be changed at will, and that certain forms 
of unobserved muscular contraction or muscular pressure, effected 
either deliberately or unknowingly, can produce an erratic and con- 
fusing type of blood pressure tracing or may even mask out or prevent 
the appearance of the usual deception criteria. Reid’s findings regard- 
ing such muscular movements and their effect upon the blood pressure 
tracing, and his instrument which discloses evidence of such muscular 
activity, offer a means whereby many otherwise indefinite records can 
be definitely classified as indicative of either lying or truthfulness. 
Moreover, the muscular movements themselves offer possible additional 


(6) 


criteria of deception. 
Lecat Sratus oF Lie-perector Test Resurtrs 


Admissions and confessions obtained in consequence of the use of 
the instrument are admissible in evidence. Contrary to the contention 
sometimes made by defense counsel, a lie-detector test does not consti- 
tute a “third degree” practice, nor is there any other feature about the 
test itself that warrants legal disapproval of an otherwise competent ad- 
mission or confession, and such has been the holding of the only appel- 
late court decisions upon the point." 

A number of trial courts have admitted in evidence the testimony 
of lie-detector operators as to their interpretation of test records in in- 
stances where, prior to the test, counsel for both litigants agreed and 
stipulated that the test results could be used in evidence without objec- 
tion on the part of the party adversely affected thereby.'*’ Although no 
appellate court has thus far passed upon the legality of such agreements 
and stipulations, a prediction may be ventured that the procedure would 
be declared valid, with the proviso, however, that the approval or dis- 
approval of the agreement and stipulation in any given case should rest 
within the trial court’s discretion.'®’ But in the absence of such pre- 
test agreements and stipulations, the test records and the examiner’s in- 





6. See Reid, J. E., “Simulated Blood Pressure Responses in Lie-Detector Tests and 
a Method for their Detection,” 36 J. Criminal Law & Crim. 201 (1945). 

7. Comm. v. Hipple, 333 Pa. 33, 3 Atl. (2d) 353 (1939); Comm. v. Jones, 341 Pa. 
541, 19 Atl. (2d) 389 (1941). Also see State v. De Hart, 242 Wis. 562, 8 N. W. (2d) 360 
(1943). 

8. See op. cit. supra note 3 at pp. 66-67. 

9. As regards stipulations generally, see Electric Park Co. v. Psichos, 83 N. J. L. 
262, 83 Atl. 766 (1912); People v. Pearson, 107 Pac. (2d) (Calif., 1940). 
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terpretation thereof have been held inadmissible as evidence by every 
appellate court which has had occasion to consider the matter, for the 
very understandable reason that the test had “not yet gained such stand- 
ing and scientific recognition among physiological and psychological au- 
thorities as would justify the courts in admitting expert testimony de- 
duced from the discovery, development, and experiments thus far 


99(10) 


made. 





10. Frye v. U. S., 293 Fed. 1013 (D. C., 1923); State v. Bohner, 210 Wis, 651, 246 
N. W. 314 (1933); People v. Forte, 279 N. Y. 204, 18 N. E. (2d) 31 (1938). Cf, trial 
court opinion in People v. Kenny, 167 Misc. 51, 3 N. Y. S. (2d) 348 (1938). Also see 
Le Fevre v. State, 242 Wis. 416, 8 N. W. (2d) 288 (1943). 
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SOME PROBLEMS AND DEVELOPMENTS IN THE 
ADMISSIBILITY OF CONFESSIONS 


Cuaries T. McCormick 


Are Confessions Trustworthy? Dangers of mistake, hallucination, 
coercion. Our greatest writer on evidence viewed the eaborate system 
of common law rules restricting the admission of confessions, as a sys- 
tem of special safeguards against false confessions.’ Is this species of 
evidence so particularly unreliable as to need special restrictions? 

Obviously it has some characteristics which make for verity. One 
who states that he has committed a crime is ordinarily as conscious as 
other people are of the moral duty to speak the truth, and the likeli- 
hood that he has done so is somewhat enhanced by the fact that it is 
easier for most people to tell what they believe to be true than to invent. 
Contrariwise, there are factors of unreliabiity common to all forms of 
human testimony, such as the possibility of error in observation or mem- 
ory.'*) These last, however, must surely be reduced to the minimum in 
respect to confessions, since the narrator professes to have been himself 
the chief participant in the incident he recounts. 

To some extent, also, the confession, like other statements, is sub- 
ject to the hazard that the confessor may have been deliberately lying. 
Conceivably, it has been suggested, he may confess to shield the real cul- 
prit, or more often to secure a real or supposed advantage for himself.‘*’ 
A man having committed a murder may confess to a burglary which 
occurred at the same hour in a distant city.“*’ And it may occasionally 
happen that even an innocent accused, to whom the prosecution’s case 
seems unbeatable, consents to confess and plead guilty in return for a 
promise of leniency. 

The possibility, again, that the declarant’s statement may be the 
product of an abnormal mind is an infirmity to which all testimony is 
susceptible. Is there a substantial special danger here in respect to con- 
fessions? Possibly there may be. No adequate scientific study of the 
question seems to have been made, but the literature on psychiatry at 
the lawyers’ level indicates that persons suffering with melancholia have 
a recognizable tendency toward self-accusation,’®) which conceivably 
might be so exaggerated as to lead to a false confession of crime. Terror 
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and excitement over an accusation may be so shocking as to cause a 
state of abnormal suggestibility, and a delusion of guilt. So Munsterberg 
explains the confessions of the poor creatures who were burned 
witches at Salem.'*’ Experienced police officers, moreover, have said 
that a brutal and notorious crime often brings an aftermath of false con- 
fessions by half-wits.'7’ Dr. William Healy in his detailed study of path- 
ological lying and accusation includes “medacious self-impeachment™ 
as its most striking form,'*’ but his case-histories do not indicate that 
it is a very frequent one. In sum, then, one gets the impression from the 
brief and casual discussion of the instances of abnormal self-accusation 
by these writers, and from a lawyer’s general observation, that these 
cases are much more often encountered by the doctors than by the po- 
lice; and that when they do come before the police, they are usually, 
though not always, recognizable as abnormal by experienced officers. 
On the whole they can hardly be said to present a substantial special 
danger of untrustworthiness peculiar to confessions. 

Over and against all these possibilities of mistake, falsehood, and 
hallucination, common sense urges the insistent and ever-present force 
of self-interest.'*’In ordinary circumstances a man will not acknowledge 
the commission of a crime carrying serious penalties, even if he is guilty, 
and this motive of self-protection will operate a hundred times more 
strongly to prevent his acknowledging a crime of which he is innocent. 

Manifestly the gravest special danger of untrustworthiness in the 
use of confessions in the prosecution of crime is none of those we have 
mentioned. It is the danger of duress, of such pressure that the victim’s 
reluctance to make a confession which in the long run will lose him his 
life or liberty is converted to a willingness to accept this hazard whose 
consequence is deferred, in order to escape a more terrifying immediate 
evil.'%a’ 

The pressure has most commonly in the past consisted in the use of 
stark physical violence,"*°’ such as the blow of a fist on the jaw,'” 
striking with a whip,” a club,"* or a rubber hose,'™*? the application 
of the water-cure,'**’ hanging,“® or the “mild” use of the electric 
ehair.17) Indirect methods of torture may be preferred. They leave no 
trace, but they can often be just as effective to break the will. Such are 
threats of assault by officers,"*) threats of mob violence,®? the confron- 
tation of an ignorant, superstitious person with the corpse of the victim 
or similar grisly exhibits,‘*”’ withholding from an addict of his drug un- 
til he consents to confess,‘*’’ and torturing compulsion exerted by ex- 
tended questioning of a weak or sick person.'**? 
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Finally the subtlest and the most laborious form of indirect pressure 
is the cumulative suggestive force of mere protracted questioning 
alone.'**’ Practically always the interrogation is conducted by a bat- 
tery of questioners operating in relays, and usually the questioning is 
continuous, or nearly so, for such time as to deprive the victim of nor- 
mal sleep. Formerly, the hypnotic torture of a bright light shining in 
the prisoner’s eyes was frequently an added feature,‘**’ and the suspect 
was often denied food'*”’ during the interrogation so that the pangs of 
hunger were likewise added to the other pressures. These aids seem now 
less often resorted to. Prolonged and insistent questioning alone seems 
effective to shatter the resistance of at least the average casual suspect 
who is not a professional criminal. Obviously, this form of pressure 
can usually only be carried out by denying the prisoner his right to 
communicate with friends and counsel. 

How prevalent in this country 18 the practice of subjecting suspect- 
cd person to these various direct and indirect pressures? The only 
thorough-going investigation that has been made of the practice 
throughout the country was that conducted on behalf of the Wicker- 
sham Committee in 1930-1931 under the direction of Professor Zech- 
ariah Chafee, Jr., of the Harvard Law School and Messrs. Walter H. 
Pollak and Carl S. Stern. They studied the published discussions, an- 
alyzed the reported decisions for a ten-year period, examined the stat- 


utes, surveyed a mass of newspaper accounts, sent questionnaires to 
officials and bar associations in many parts of the country, and conduct- 
ed a field investigation in fifteen representative cities."°° Their con- 


clusions are clear-cut: 
“The third degree — the inflicting of pain, physical or mental, 
to extract confessions or statements — is widespread through- 
out the country. . . Physical brutality is extensively practiced. 
... The method most commonly employed is protracted ques- 
tioning ... At times such questioning is the only method used. 
At times the questioning is accompanied by blows or by 
throwing continuous straining light upon the face of the sus- 
pect. At times the suspect is kept standing for hours, or de- 
prived of food or sleep, or his sleep is periodically interrupted 
to resume questioning . . . Methods of intimidation adjusted to 
the age or mentality of the victim are frequently used alone or 
in combination with other practices. The threats are usually 
of bodily injury . . . Prolonged illegal detention is a common 
practice. The law requires prompt production of a prisoner 
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before a magistrate. In a large majority of the cities we have 

investigated this rule is constantly violated.” '*” 

No similar survey has since been made, but we would tend to as- 
sume optimistically that as we become more civilized, and as we select 
and train policemen more discriminatingly, this practice of extorting 
confessions by torture is disappearing. Perhaps it is, but the superficial 
evidence of the appellate reports does not sustain this cheerful assump- 
tion. The digests for the twenty-year period 1926-1945 reveal 94 ap- 
peals in which the appellant claimed force or threats in securing a con- 
fession. The number of cases by years varies from 1 to 8. There was 1 
in 1927, and there were 8 in each of the years 1930 and 1939, and sur- 
prisingly there were likewise 8 in the first half year of 1945. The num- 
ber of these cases in which a reversal is granted varies from 1 to 4 an- 
nually and recent years have seen no lessening of reversals. ‘°°? 

So far, then, as we can assess probabilities upon such limited data, 
it seems probable that third degree practices are still prevalent in many 
parts of the country. They constitute a betrayal and a mockery of those 
principles of respect for the worth of the individual citizen upon which 
our religious ideas, our constitution, and our philosophy of government 
rest. 

If we revert, however, to our first inquiry as to whether the danger 
of false confessions is substantial enough, beyond the danger of untruth 
in out-of-court statements generally, to warrant the special rules re- 
stricting the admissibility of confessions, the answer certainly can not 
be a confident yes. It may well be doubted whether confessions of guilt, 
even where they are extorted by pressure of force or fear, are not rea- 
sonably trustworthy. Dangers of mistake and delusion in confessions, 
though existent, have been thought to be such as to require any special 
exclusionary rule to protect against them. Some slight evidence that 
confessions generally are not so untrustworthy as to constitute a fre- 
quent cause of miscarriage of justice may be found in Professor Bor- 
chard’s compilation of such cases, Convicting the Innocent. This se- 
lection was a random, and we may presume a fairly representative, 
group of sixty-five criminal convictions where convincing proof later 
appeared of the innocence of the accused. In only seven of these cases 
was there evidence of a confession." Accordingly, it seems clear that 
while the policy on which all rules of competency are founded, the pol- 
icy of safe-guarding the trustworthiness of evidence admitted, has had 
an ancillary role in shaping the rules restricting the admission of con- 
fessions, the predominant motive of the courts has been that of protect- 
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ing the citizens against the violation of his privileges of immunity from 
bodily manhandling by the police, and from the other undue pressures, 
described above, of the “third degree.” ‘**! 


Existing Safeguards (a) Corroboration.“* The English courts and 
text-writers have warned that, in homicide cases, it is dangerous to con- 
vict upon a confession alone without some additional evidence such as 
the finding of the body, and in such cases, and perhaps in bigamy and 
larceny cases, the judges may well require some independent confirm- 
ing evidence or caution the jury against accepting the confession too 
lightly.‘**? This rather flexible practice has, in most American courts, 
hardened into a rigid rule based upon the premise that confessions gen- 
erally are an unreliable class of evidence.'*”’ This premise, as suggested 
above, seems to be quite unfounded,'*”’ and the cases applying the rule 
give for the most part the impression of measuring the proof according 
to a mechanical yard-stick, rather than by a standard aimed at prevent- 


(37) 


ing the conviction of the innocent. 


The most widely prevailing form of the American rule is that in a 
prosecution for any crime where the state relies on a confession, it must 
also produce evidence independent of the confession tending to estab- 
lish the corpus delicti, that is, the fact that the crime charged has been 
committed.‘**’ Conceivably this doctrine might involve some or all of 
three elements: first, the harm or injury embraced in the particular 
crime, such as the death in a murder case or the loss of property in a lar- 
ceny charge; second, the criminal origin of the harm or injury; and 
third, the criminal participation of the accused himself. Most courts hold 
that the requirement embraces the first two elements only.“® Of these 
the second, the production of evidence tending to show that the death, 
loss or injury was due to a crime, cause the most difficulty. It is, for ex- 
ample, a frequent stumbling-block to the prosecution in cases of infan- 
ticide where the accused confesses the killing, but the infant’s body is 
found under circumstances which are consistent with accident. ‘*” 


(b) The requirement that the confession must not have been in- 
duced by force, threats, or promise of leniency, but must have been 
“voluntary.” By the fifties of the last century the test of the admissi- 
bility of confessions had been formulated in a two-branched statement. 
First, it was said that a confession would not be received if induced by 
force, threat of force, or promise of leniency, on the ground that such 
influences made the confession untrustworthy, and second, as an alter- 
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native form of statement, it was said that the confession must be “volun- 
tary.” As commonly understood, however, the two requirements 
are not coextensive. A confession induced by assurance of lenience 
would not ordinarily be thought involuntary, and, conversely, other 
pressures than threats or force might overcome the will. Occasionally 
courts have spoken as if “voluntary” was intended to have an additional 
effect and to require that the confession be a spontaneous outpouring of 
the conscience with no outside prompting or suggestion,'**’ but such 
expressions are departures from the accepted view.‘ The prevailing 
doctrine, on the contrary, limits “voluntary” to the special content of 
freedom from physical force or threats thereof and absence of offers of 
leniency and takes no account of other forms of pressure. ‘**? 

Under this generally accepted practice, accordingly, a confession 
extorted by a threat to arrest a companion is unobjectionable."**’ The 
mere facts of arrest, custody and questioning by officers, though these 
circumstances in themselves place strong pressure on the ordinary man 
to talk, do not render the confession inadmissable.‘**’ Moreover, the 
accepted doctrine, at least in the state courts, has not accounted the fact 
that the confessor was in custody under illegal arrest,‘*”) or that the con- 
fessing prisoner was not allowed access to family, friends or counsel,‘**’ 
or that the confession was elicited by prolonged and persistent question- 
ing by officers,"*”’ sufficient as grounds of exclusion. It was also fairly 
well settled in the state courts (and in Federal prosecutions as well un- 
til the decision in the McNabb case, discussed in a later paragraph) that 
the fact that the confession was secured while the prisoner was being il- 
legally held in violation of the law requiring his prompt production be- 
fore a committing magistrate, does not invalidate it as evidence.°° 

In practice the requirement of “voluntariness” as above described 
has the conspicuous weakness that it does not in fact prevent the suc- 
cessful use of confessions in many instances when there is strong ground 
to believe that they were extorted by force or by other compulsive third 
degree methods. In the first place, the extorted confession is often the 
white flag of surrender, followed by a plea of guilty. Or even though 
not usable in evidence, it may serve to uncover other sources of infor- 
mation and the identity of witnesses by whom the case can be proved 
without the confession. But the rule of exclusion does not in practical 
administration close the door to the prosecution’s hope that the confes- 
sion itself though “involuntary” may be used in evidence. 

The hope, of course, arises from the possibility that the judge or 
yury, despite the actual extortion by pressure, will find the confession 
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voluntary. Why such a hope? First, because an officer who is willing 
to use methods which he knows are unlawful is frequently (by no 
means always) willing to deny the wrong under oath. The end justi- 
fies the perjury if it justifies the brutality. Second, the judge or jury, 
if there is a conflict in the evidence as to pressure, will often be more in- 
terested in punishing the crime with which the prisoner is charged, than 
in protecting the civil rights of a probably guilty man by disregarding 
the extorted confession. 

This last danger is much enhanced in the state, apparently a ma- 
jority, in which the jury is given a share in deciding whether the con- 
fession is admissible."""? In some of these the judge is required if he be- 
lieves, on conflicting testimony, that the confession was involuntary to 
exclude it altogether, but if he finds it voluntary to admit it with an in- 
struction to the jury to disregard it if they think it involuntary.“ This 
may seem a sufficient safeguard, but in practice it may seriously weaken 
the judge’s responsibility. He is reluctant to brand the officers who 
took the confession as liars and he is encouraged to admit a doubtful 
confession by the rule which says that if he admits it the jury must pass 
on the same question. Of course, the administration of the rule of ex- 
clusion is lease effective and the probability of securing a conviction on 
an extorted confession is most substantial, in those states of which Texas 
is one, where the whole question of voluntariness if the evidence is con- 
flicting is for the jury." In these states, even though the judge may 
believe that the confession was secured by brutality yet if the officers 
deny it, the confession presumably would nevertheless be admitted with 
a direction to the jury to disregard if they find it was involuntary. 
Seemingly, the best system of administsation if the aim is the exclusion 
of involuntary confessions, is the practice, obtaining in a substantial mi- 
nority of the states,'**’ which gives entire responsibility to the judge for 
deciding the question of admissibility, and leaves to the jury only its 
credibility.” 

(c) State statutory regulations attempting to safeguard the use of 
confessions. There are numerous statutes in various states, as well as 
Acts of Congress, regulating the conduct of officers toward their pris- 
oners which afford incidental protection against third-degree practices 
in securing confessions.'"a' Examples are the statutes obtaining in 
nearly every state, and similar enactments by Congress, requiring that 
persons arrested be taken promptly before a magistrate for examina- 
tion.’ Similar in purpose are statutes which require jailers, under 
penalty, to allow access to prisoners of counsel, relatives, or friends.'*”’ 
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Numerous other statutes forbid and penalize brutal treatment generally 
by officers toward prisoners under their care.'** 

A substantial number of enactments specifically forbid violent, op- 
pressive, or coercive practices designed to secure a confession.'**’ Others 
in effect simply enact the common law doctrine that confessions in- 
duced by threats or fear are inadmissible.‘*” 

Probably the most detailed legislative attempts, however, to pre- 
vent abuses in securing confessions or in their use are the Texas and 
Kentucky statutes. The Texas statute was enacted in its present form 
in 1907. It is set out in a footnote.‘*’ It applies only to confessions of 
persons in custody. Its most distinctive restrictions are, first, the con- 
fession must be i writing unless taken by an examining court in accord- 
ance with law, and second, the prisoner must be warned that he does 
not have to make a statement and that if he does it may be used against 
him, and the giving of the warning must be recited. As would be ex- 
pected, the statute requires that the confession be “voluntary.” As 
would not be expected, it provides that when a confession not comply- 
ing with the statute is taken but the prisoner’s statements lead the offic- 
ers to uncover confirmatory evidence such as the stolen property or the 
fatal weapon, the confession itself and not merely the confirmatory evi- 
dence is admitted.'“'a’ On the other hand, the court’s definition of 
“confession” is equally surprising. Any statement offered against the 
accused, whether an acknowledgment of the crime or any other state- 
ment, is included.‘*?’ Even evidence of conduct of the prisoner while 
under arrest has been held to come within the term,‘**’ though it is hard 
to find rational warrant for this. On the other hand if the words used 
however confessory will satisfy the requirements for so-called res 
gestae, €. g., spontaneous exclamations made excitedly immediately af- 
ter arrest, the statute is deemed not to apply.‘*’ The requirement of 
writing probably is a substantial clog on the activities of unscrupulous 
officers in taking confessions. At least they must do more than merely 
invent and swear to an imaginary oral confession. But neither the writ- 
ing, nor the warning, are of much value in preventing the extortion of 
confessions by force or fear. If a man is tortured or afraid, he will sign 
as readily as he will talk, and the inclusion in the writing that he signs 
of a statement that he has been warned is hardly a substantial safeguard. 
Since Texas is one of the states in which the largest number of cases of 
charges of undue pressure in securing confessions appear in the appellate 
reports,'*’ the effectiveness of the statute as a preventive of third-de- 
gree methods has been limited. 
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The Kentucky Anti-Sweating Act, originally passed in 1912, and 
amended in 1942, is copied below.'** It goes beyond the common law 
rule of exclusion of involuntary confessions in two significant particu- 
lars. First, it forbids peace officers to attempt to obtain information 
from the accused “by plying him with questions” and excludes confes- 
sions so obtained. This, however, has not been construed to ban ques- 
tioning about the crime altogether, after arrest, as the English do, but 
only to forbid questions so persistent, so repeated, or so accompanied by 
threats or force as to amount to duress.'*’ Second, by the amendment 
of 1942, the statute adopts the practice, sanctioned by common law tra- 
dition, but abandoned in a majority of states, placing the full responsi- 
bility of determining whether it has in fact been complied with, and 
hence whether the confession is competent, upon the trial judge. Na- 
turally the statute has not abolished third-degree methods in Ken- 
tucky,‘**’ but it is more consistent within itself than the Texas statute 
and perhaps somewhat better adapted, therefore, as a text for the edu- 
cation of peace officers in respect for civil rights of persons under ar- 
rest. 

(d) The present English practice in respect to questioning pris- 
oners. As we have seen, the mere fact that a confession has been elicit- 
ed from a person in custody is not regarded as a ground of exclusion in 
this country, in the absence of other pressure, such as threats, violence, 
promise of leniency or such other influence as may in the particular jur- 
isdiction be considered improper.'**’ Actual police practice in_ this 
country is based on the assumption that questioning of prisoners by the 
police is a necessary and ethical procedure provided there is no undue 
pressure and no deceit or overreaching.'*”’ This seems likewise to be 
the standard police practice in Western Europe."’ In England, how- 
ever, in the last half-century the evolution of police customs and tra- 
ditions in this particular has taken a surprising turn. In the 1600's tor- 
ture as an investigation procedure is still common, but goes out with that 
century; in the 1700's the rejection of confessions secured by threats 


and promises begins; and in the 1800’s stress is laid on the “voluntari- 


ness” of the prisoner’s statement and the sufficiency of the warning giv- 
en him.‘**? 

In the latter half of the 1800’s there began a series of dicta and dis- 
sents which expressed disapproval of police questioning.“ In 1863 
came a nisi prius opinion which in its bland disregard of what to us 
seems elementary common sense is astonishing. The case is Regina v. 


Mick and the report, almost in full, is as follows: 
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The facts were, that there was a disturbance in a public house, in 
the course of which the prisoner struck the prosecutor with a 
knife. One being taken into custody by the police on this charge, 
the prisoner said, “I have done no harm to any one.” When at the 
police station the superintendent, George Ball, said to the prisoner, 
“At the time when you were taken into custody you stated you had 
done no harm to any one. I am now told you have made a differ- 
ent statement.” The prisoner then said, “Yes, sir, I will tell the 
truth.” The superintendent said, “Stop, you must understand you 
need not say anything unless you like, and it may be given in evi- 
dence against you.” The prisoner then made a statement of what 
he had done. 

Mellor, J. (to the witness). I think the course you pursued in 
questioning the prisoner was exceedingly improper. I have consid- 
ered the matter very much: many Judges would not receive such 
evidence. The law does not intend you, as a policeman, to investi- 
gate cases in that way. I entirely disapprove of the system of po- 
lice officers examining prisoners. The law has surrounded prison- 
ers with great precautions to prevent confessions being extorted 
from them, and the magistrates are not allowed to question prison- 
ers, or to ask them what they have to say; and it is not for police- 
men to do these things. It is assuming the functions of the magis- 
trate without those precautions which the magistrates are required 
by the law to use, and assuming functions which are entrusted to 
the magistrates and to them only. The evidence is admissible, but 
I entirely disapprove of this way of obtaining it. 

In later cases, the judges, both in England and Canada, have for the 
most part repeated the expressions condemnatory of police questioning 
of prisoners but they have declined to hold that statements which are 
the fruit of such questioning are inadmissible.” Nevertheless, they 
seem to recognize a judicial discretion to exclude.‘ This judicial at- 
titude evidently led to some tendency among the police to look for their 
guide to the judges’ deeds rather than their words, for in 1912 the Home 
Secretary requested the judges of the King’s Bench Division to draw up 
some rules for police officers on this subject of questioning. This in it- 
self seems a strange extension of the judicial function, but the judges 
consented and pronounced the following: 

(3) “Police Enquiries. 

Memorandum by H. M. Judges of the King’s Bench Division 

1. When a police officer is endeavoring to discover the author of 
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a crime there is no objection to his putting questions in respect thereof 
to any person or persons whether suspected or not from whom he thinks 


that useful information can be obtained. 

2, Whenever a police office has made up his mind to charge a 
person with a crime he should first caution such person before asking 
any questions or any further questions as the case may be. 

3. Persons in custody should not be questioned without the usual 
caution being first administered. 

4. If the prisoner wishes to volunteer any statement the usual 
caution should be administered. It is desirable that the last two words 
of such caution should be omitted, and that the caution should end with 
the words ‘be given in evidence.’ 

Alverstone, C. J. 
October, 1912.7”? 

It is apparent, however, that praagraph (3) of these rules touches 
the allowability of questioning only by implication. Moreover, the im- 
plication, contrary to the previous judicial expressions, which the po- 
lice might reasonably have drawn was that questioning would be prop- 
er if a caution was given. 

In 1928 the sensational case of Miss Savidge 
question of the propriety of the interrogation of persons under arrest. A 
Royal Commission on Police Powers and Procedure made a forthright 


(78) 


again raised the 


recommendation as follows: 

(After Arrest) 

“Questioning of Persons in Custody. (xlviii) A rigid instruction 
should be issued to the Police that no questioning of a prisoner, or a 
‘person in custody,’ about any crime or offence with which he is, 
or may be, charged, should be permitted. This does not exclude 
questions to remove elementary and obvious ambiguities in volun- 
tary statements, under No. (7) of the Judges’ Rules, but the pro- 
hibition should cover all persons who, although not in custody, 
have been charged and are out on bail while awaiting trial...” 
Apparently, this represents the governing policy and practice in 

England today.‘*” 

(e) Federal Control of State Adnznistration of the Safe-Guard- 
ing Doctrines about Confessions. We have seen that in 1931 the Wick- 
ersham Commission reported that there wsa much evidence that the ex- 
tortion of confessions by the police by undue pressure was a wide- 
spread practice. It was apparent that'appellate review in the state courts 
of convictions thus secured had not sufficed to eliminate the practice. 
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In 1936 the Supreme Court of the United State, in Brown v. Mississip- 
pi,“*"’ was presented with the question whether through the due pro- 
cess clause of the Federal Constitution additional protection could be 
afforded against the abuses of the third degree. Extensions of the scope 
of contro of state criminal processes, through the use of the due process 
clause, to avoid a mob-dictated conviction,'*”’ to pass upon the adequacy 
of the opportunity to be represented by counsel,'**’ and to declare that 
a conviction secured by known perjury would be invalid,‘**’ were mat- 
ters of recent history. In the Brown Case three negroes were charged 
with murdre. They were tried one week after the killing and were 
represented by appointed counsel. On the basis of the evidence of con- 
fessions they were convicted. It appeared, without substantial dispute, 
that a deputy sheriff, accompanied by other persons, took one of the de- 
fendants to the scene and accured him of the crime. “Upon his denial 
they seized him, and with the participation of the deputy they hanged 
him by a rope to the limb of a tree, and having let him down, they hung 
him again, and when he was let down the second time, and he still pro- 
tested his innocence, he was tied to a tree and whipped, and still declin- 
ing to accede to the demands that he confess, he was finally released and 
he returned with some difficulty to his home, suffernig intense pain and 
agony. The record of the testimony shows that the signs of the rope 
on his neck were plainly visible during the so-called trial.”"* A day 
or two later, two deputies whipped him until he confessed. The other 
two “defendants were made to strip and they were laid over chairs and 
their backs were cut to pieces with a leather strap with buckles on it, 
and they were likewise made by the said deputy definitely to under- 
stand that the whipping would be continued unless and until they con- 
fessed, and not only confessed, but confessed in every matter of detail 
as demanded by those present; and in this manner the defendants con- 
fessed the crime.”'**’ The state supreme court affirmed the conviction, 
on the ground among others that the objection made to one of the con- 
fessions, before the evidence as to the brutal treatment came in, should 
have been renewed by a motion to exclude the confessions after the evi- 
dence showed their inadmissibility. Two justices courageously dissent- 
ed in forthright opinions. These dissents were probably influential in 
causing the grant of certiorari. In reversing the convictions, the final 
court, through Hughes, Chief Justice, said that a trial “is a mere pre- 
tense where the state authorities have contrived a conviction resting 
solely upon confessions obtained by violence,” and answering the con- 
tention that the objection to the confession was insufficient, “the trial 
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court was fully advised by the undisputed evidence of the way in which 
the confessions had been procured. The trial court knew that there was 
no other evidence upon which conviction and sentence could be based. 
Yet it proceeded to permit conviction and to pronounce sentence. The 
conviction and sentence were void for want of the essential elements of 
due process, and the proceeding thus vitiated could be challenged in any 
appropriate manner.”'*?? 

The Brown case thus established the principle. It was marked, 
however, by two features that made the result easy to accept. First, the 
conviction rested solely on the confession, and second, there was no sub- 
stantial dispute as to the fact that the confessions were coerced. These 
circumstances suggest questions as to the “reach” of the decision. Upon 


this the later cases shed some light. 

Chambers v. Florida,'**’ decided in 1940, went far to set the pat- 
tern for the application of the new doctrine. Four young negro men 
were convicted of murder upon proof of their confessions. Again there 
was a dissent when the state court affirmed. The Supreme Court of the 
United States, in considering whether due process had been denied by 
conviction upon forced confessions, was faced at the outset by the fact 


that the evidence as to coercion had twice been submitted to juries who 
had found that the confessions were voluntary.'“’ Mr. Justice Black, 
who wrote the opinion for the court, met this objection squarely. “Since 
petitioners have seasonably asserted the right under the Federal Consti- 
tution to have their guilt or innocence of a capital crime determined 
without reliance upon confessions obtained by means proscribed by the 
due process clause of the Fourteenth Amendment, we must determine 
independently whether petitioners’ confessions were so obtained, by 
review of the facts upon which that issue necessarily turns.”'°”’ 

Nevertheless, overturning a jury’s finding upon disputed evidence 
is uncomfortable business for judges bred in the common law tradition. 
Accordingly, he searched for undisputed acts upon which to rest his 
conclusion. He found them as follows: 

“Between 9:30 and 10 o'clock after the murder, petitioner Charles 
Davis was arrested, and within the next twenty-four hours from twen- 
ty-five to forty negroes living in the community, including petitioners 
Williamson, Chambers, and Woodward, were arrested without war- 
rants and confined in the Broward County jail, at Fort Lauderdale. . . 
It is clear from the evidence of both the State and petitioners that from 
Sunday, May 14, to Saturday, May 20, the thirty to forty negro sus- 
pects were subjected to questioning and cross questioning (with the ex- 
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ception that several of the suspeets were in Dade County jail over one 
night). From the afternoon of Saturday, May 20, until sunrise of the 
21St, petitioners and possibly one or two others underwent persistent 
and repeated questioning . . . in the jailer’s quarters on the fourth floor 
of the jail. During the week following their arrest and until their con- 
fessions were finally acceptable to the State’s Attorney in the early dawn 
of Sunday, May 21st, petitioners and their fellow prisoners were led 
one at a time from their cells to the questioning room, quizzed, and re- 
turned to their cells to await another turn. So far as appears, the pris- 
oners at no time during the week were permitted to see or confer with 
counsel or a single friend or relative. . . The testimony is in conflict as 
to whether all four petitioners were continually threatened and physi- 
cally mistreated until they finally, in hopeless desperation and fear of 
their lives, agreed to confess on Sunday morning just after daylight. Be 
that as it may, it is certain that by Saturday, May zoth, five days of con- 
tinued questioning had elicited no confession. . . Sometime in the early 
hours of Sunday, the 21st, probably about 2:30 A. M., Woodward ap- 
parently ‘broke’ — as one of the state’s witnesses put it — after a fifteen 
or twenty minte period of questioning by Williams, the sheriff and the 
constable ‘one right after the other.” The State’s Attorney was awak- 
ened at his home, and called to the jail. He came, but was dissatisfied 
with the confession of Woodward which he took down in writing at 
that time, and said something like ‘tear this paper up, that isn’t what | 
want, when you get something worthwhile call me. . . Just before sun- 
rise, the state officials got something ‘worthwhile’ from petitioners 
which the State’s Attorney would ‘want’; again he was called; he came; 
in the presence of those who had carried on and witnessed the all-night 
questioning, he caused his questions and petitioners’ answers to be steno- 
graphically reported. These are the confessions utilized by the State 
to obtain the judgments upon which petitioners were sentenced to 


death.”'?"’ 


The conclusion follows: 

“Here, the record develops a sharp conflict upon the issue of phy- 
sical violence and mistreatment, but shows, without conflict, the drag- 
net methods of arrest on suspicion without warrant, and the protracted 
questioning and cross questioning of these ignorant young colored ten- 
ant farmers by state officers and other white citizens, in a fourth floor 
jail room, where as prisoners they were without friends, advisers or 
counselors, and under circumstances calculated to break the strongest 
nerves and the stoutest resistance. Just as our decision in Brown v. Mis- 
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sissippi was based upon the fact that the confessions were the result of 
compulsion, so in the present case, the admitted practices were such as 
to justify the statement that “The undisputed facts showed that com- 
pulsion was applied.’ ”’‘**? 

The final passage is an cloquent answer to the argument of con- 
venience: 

“We are not impressed by the argument that law enforcement 
methods such as those under review are necessary to uphold our laws. 
The Constitution proscribes such lawless means irrespective of the end. 
.. Due process of law, preserved for all by our Constitution, commands 
that no such practice as that disclosed by this record shall send any ac- 
cused to his death. No higher duty, no more solemn responsibility, 
rests upon this Court, than that of translating into living law and main- 
taining this constitutional shield deliberately planned and inscribed for 
the benefit of every human being subject to our Constitution—of what- 
ever race, creed or persuasion.” '*"? 

The same technique, that is, the recitation of the disputed claim of 
brutality, but the reliance upon undisputed objective facts as constitut- 
ing a deprivation of due process, is exemplified in two Texas cases, in 
which convictions were reversed. In the White case,'**’ the accused, 
an illiterate negro farm hand, charged with rape, was held in jail in- 
communicado for six or seven days in the county of the crime. He 
claimed mistreatment, which was denied, but it was conceded that he 
had been taken many times by Rangers and a local officer out of jail in- 
to the country side and there questioned. Then he was taken to Beau- 
mont, in another county, and there on the eighth floor of the jail, the 


prisoner was questioned, by the same officers and others, from 11:00 
P. M. to 3:00 or 3:30 A. M. He confessed and the confession was re- 
duced to writing after 2:00 A. M. Immediately before, he had been re- 
peatedly asked whether he was ready to confess. Since the state’s case 
“substantially rested” on the confession, the court (Black, J.) said that 


under these circumstances due process has been denied. 

Similarly, in Ward v. Texas,'*”’ the petitioner, a negro convicted of 
murdering a white man, claimed that he was beaten, whipped, and 
burned by the Sheriff just before his confession was made. This was 
denied, however, except that another officer testified that when he saw 
him, he bore the marks of cigarette burns. Burt the court( by Byrnes, 
J.) declined to resolve the dispute. “Conceding that the question of 
physical mistreatment was conclusively resolved by the jury’s verdict, 
we return to the admitted facts.”'** Among these were the facts that 
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he had been arrested illegally by an officer of another county without a 
warrant, that he was taken without court-order from the jail of Titus 
county, the county where he lived and was arrested, to the jail of an- 
ether county on pretext of danger of mob violence, and was likewise 
taken by other officers to Tyler and Athens for questioning and in the 
latter place he confessed. In reversing the conviction for denial of due 


process, the court said: 

“This Court has set aside convictions based upon confessions ex- 
torted from ignorant persons who have been subjected to persistent and 
protracted questioning or who have been threatened with mob violence, 
or who have been unlawfully held incommunicado without advice of 
friends or counsel, or who have been taken at night to lonely and iso- 
lated places for questioning. Any one of these grounds would be suf- 
ficient cause for reversal. All of them are to be found in this case.’’‘*”’ 

The cases where abuse of ignorant negroes has been charged have 
for the most part seemed clear to the court. In the pioneer decision of 
Brown v. Mississippi, the first in our series, the “old court” of the Hoov- 
er administration was unanimous for reversal. In the Ward case, last 
mentioned, the “new court” as reconstituted in the Roosevelt adminis- 
tration was equally unanimous. 

A dissent appears for the first time in a case from California,‘**’ 
where the petitioner was described as having little education, but as be- 
ing intelligent and experienced in business. It was charged that the ac- 
cused conspired with one Hope to murder his wife and to collect from 
2n insurance company double indemnity as for an accident, and that af- 
ter Hope at the instigation of the accused had several times caused her 
to be bitten by rattlesnakes without the desired fatal results, the accused 
drowned her ina fishpond. The accused, convicted with the death pen- 
alty, charged that the use of evidence of his confession denied due pro- 
cess. It appeared without dispute that he was arrested on Sunday, April 
igth, and that from Sunday night until Tuesday morning without ar- 
raignment he was “repeatedly and persistently questioned at inter- 
vals”'*® by officers and an Assistant District Attorney, and was once 
slapped by an officer. He charged beating also, but this was denied, 
and dubious under all the evidence; but the admitted detention without 
production before a magistrate was a violation of local law.” As yet, 
however, there was no confession. Eleven days later, on May 2nd, 
Hope, the accomplice had confessed and a new interrogation of the ac- 
cused began. He was taken to the District Attorney’s office in the af- 
ternoon. His request to have an attorney was denied. He was ques- 
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tioned about Hope’s statements by the District Attorney until supper 
time, when coffee was served, and thereafter the questioning was con- 
tinued by other officers until midnight. He and the officers and a friend 
of the latter adjourned to a public cafe for a meal, after which the ac- 
cused was taken to the District Attorney’s office again, where he made a 
full confessory statement. He testified at the trial that he made this 
statement because of threats of beating made before the dinner by the 
officer who had previously slapped him, but who apparently was not 
present at the dinner or at the time of the statement. The State’s evi- 
dence was to the effect that the statement was voluntary, and the trial 
judge admitted it subject to the jury’s finding that it was voluntarily 
made. 

The high court, in a long opinion by Roberts, J., affirmed the con- 
viction. The following passages show the court’s difficulty in defining 
the effect it should give to a jury’s finding on voluntariness: 

“Where the claim is that the prisoner’s statement has been pro- 
cured by such means (threats or promises), we are bound to make an 
independent examination of the record to determine the validity of the 
claim. The performance of this duty cannot be foreclosed by the find- 
ing of a court, or the verdict of a jury, or both. If the evidence bear- 
ing upon the question is uncontradicted, the application of the constitu- 
tional provision is unembarrassed by a finding or a verdict in a state 
COUR + << 

“There are cases, such as this one, where the evidence as to the 
methods employed to obtain a confession is conflicting, and in which, 
although denial of due process was not an issue in the trial, an issue has 
been resolved by court and jury, which involves an answer to the due 
process question. In such a case, we accept the determination of the 
triers of fact, unless it is so lacking in support in the evidence that to 
give it effect would work that fundamental unfairness which is at war 
with due process. 

“Here, judge and jury passed on the question whether the petition- 
er’s confessions were freely and voluntarily made. . . Our duty, then, is 
to determine whether the evidence requires that we set aside the finding 
of two courts and a jury, and adjudge the admission of the confessions 
so fundamentally unfair, so contrary to the common concept of ordered 
hberty, as to amount to a taking of life without due process of law. 

“In view of the conflicting testimony, we are unable to say that the 
finding below was erroneous so far as concerns the petitioner’s claims 
of physical violence, threats, or implied promises of leniency. There re- 
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mains the uncontradicted fact that on two occasions, separated by an in- 
terval of eleven days, the petitioner was questioned for protracted 
periods. He made no admission implicating him in his wife's 
death during, or soon after, the interrogations of April 19, 20, and 21. 
If, without more, eleven days later, confessions had been forthcoming, 
we should have no hesitation in overruling his contention respecting the 
admission of his confessions. 

“Does the questioning on May 2nd, in and of itself, or in the light 
of his earlier experience, render the use of the confessions a violation of 
due process? ... 

“... On the facts as we have endeavored fairly to set them forth, 
and in the light of the findings in the state courts, we cannot hold that 
the illegal conduct in which the law enforcement officers of California 
indulged, by the prolonged questioning of the prisoner before arraign- 
ment, and in the absence of counsel, or their questioning on May 2, co- 
erced the confessions, the introduction of which is the infringement of 
due process of which the petitioner complains.” 

Black, J., joined by Douglas, J., dissented on the ground that he be- 
lieved that the confession was secured by coercion. 

As the crude practices of Brown v. Mississippi,"°*’ namely, hang- 
ing and beating, become outmoded, and more subtle pressures such as 
the protracted interrogation and the preparatory terror with deferred 
examination, are restorted to, doubt and dissent increase. Thus in Ash- 
eraft v. Tennessee,''’*’ where the accused, a well-to-do, respectable 
white man was charged with having hired a negro to murder the for- 
mer’s wife, the accused was grilled from 7:00 Saturday evening until 
11:00 Monday morning. At the latter time, several prominent citizens 
were called in to hear the alleged confession, and they testified that 
Ashcraft was cool and collected, with no outward signs of being tired 
or sleepy. The jury found the confession voluntary. Black, J., for the 
court, said: “This treatment of the confessions by the two state courts, 
the manner of the confessions’ submission to the jury, and the emphasis 
upon the great weight to be given confessions make all the more im- 
portant the kind of ‘independent examination’ of petitioners’ claims, 
which in any event, we are bound to make. Lisenba v. California, 314 
U.S. 219, 237-238. Our duty to make that examination could not have 
been ‘foreclosed by the finding of a court, or the verdict of a jury, or 
both.’ ... 

“We think a situation such as that here shown by uncontradicted 
evidence is so inherently coercive that its very existence is irreconcil- 
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able with the possession of mental freedom by a lone stispect against 
whom its full coercive force is brought to bear.”'""*’ But Jackson, J., 
wrote a long dissent which is a powerful exercise in advocacy, and Jus- 
tices Roberts and Frankfurter joined. 

A month later, in Lyons v. Oklahoma,''’”’ the tables were turned. 
In that case, a tenant farmer, his wife and a child were killed and the 
house burned to conceal the crime. Lyons, a young negro of 21 or 22, 
who had served terms for chicken stealing and burglary was arrested 
and held in custody without arraignment. He was questioned, with 
conflicting testimony as to mistreatment, for two hours when arrested. 
Kleven days later he was given “the works.” He was examined in the 
county prosecutor’s office from 6:30 in the evening until some time be- 
tween 2:00 and 4:00 in the morning. Eleven or twelve officers were in 
and out of the office during the night. Lyons testified that he was as- 
stulted. Some, but not all, of the participants denied the mistreatment. 
It was not disputed that a pan of the victim’s bones was placed in Lyons’ 
lap to prompt the confession. He confessed. This confession, how- 
ever, was not introduced. Later, after having been taken to the scene 
for the crime and there questioned, Lyons was lodged in the penitentiary 
and there, twelve hours after his first confession, he signed another ac- 
knowledgment of guilt. So far as appears from the opinion, Lyons did 
not claim that there was mistreatment on this occasion, but the conten- 
tion was that the effect of the previous grilling made him less than a free 
agent when questioned by the officers at the penitentiary. This second 
confession was intreduced, was found by court and jury to have been 
made voluntarily, and on it the conviction rested. The majority, in 
affirming the conviction, seemingly went far to abandon the duty of in- 
dependent examination of the facts of due process asserted in the Ash- 
craft case, and speaking by Reed, J., said: “When conceded facts exist 
which are irreconcilable with such mental freedom, regardless of the 
contrary conclusions of the triers of fact, whether judge or jury, this 
Court cannot avoid responsibility for such injustice by leaving the bur- 
den of adjudication solely in other hands. But where there is a dispute 
as to whether the acts which are charged to be coercive actually oc- 
curred, or where different inferences may fairly be drawn from admit- 
ted facts, the trial judge and the jury are not only in a better position to 
appraise the truth or falsity of the defendant’s assertions from the de- 
meanor of the witnesses but the legal duty is upon them to make the de- 


cision. Lisenba v. California, supra, . . . 
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“A coerced confession is offensive to basic standards of justice, not 
because the victim has a legal grievance against the police, but because 
declarations procured by torture are not premises from which a civilized 
forum will infer guilt. The Fourteenth Amendment does not provide 
review of mere error in jury verdicts, even though the error concerns 
the voluntary character of a confession. We cannot say that an infer- 
ence of guilt based in part upon Lyons’ McAlester confession is so illog- 
ical and unreasonable as to deny the petitioner a fair trial.”"' 

Douglas, J. concurred in the result. Rutledge, J., Murphy, J., and 
Black, J. dissented. 

Scull more subtle were the methods, still more balanced the division 
of the judges, in the latest case, Malinski v. New York."*” A police 
officer guarding the custodian of money on his way to the bank, was 
shot and killed in a hold-up. There were no eye-witnesses. Malinski 
was implicated by several persons who reported to the police that he 
told of having participated. He was arrested early in the morning, while 
on his way to work and taken by the police to a hotel. He was imme- 
diately stripped and kept naked until about 11:00 A. M. when he was 
allowed to dress partially and then a convict, a former associate, was 
brought in from the penitentiary to talk to him. Shortly after this, Ma- 
linski confessed. This was on October 23, the day of his arrest, As in 
the Lyons case, however, the police were not content to rest on the first 
confession. He was held in the hotel without arraignment for three days 
longer, and then on October 27 he made a second confession at the po- 
lice station. Mistreatment as usual was claimed and denied by the wit- 
nesses, preceding both confessions. Only the second confession was 
formally introduced after a preliminary hearing on voluntariness, and 
the trial court admitted it and properly, under local practice, instructed 
the jury to disregard it if they found it coerced. The conviction was 
reversed and four judges joined in the main opinion (by Douglas, J.) 
for reversal. They placed the reversal on the ground that the use of the 
confession of October 23, though not formally in evidence, was a denial 
of due process. Several witnesses for the prosecution described its mak- 
ing and general purport. As to its voluntariness, while the evidence 
was conflicting, the prosecutor in his argument to the jury “gave the 
show away.” “He said that Malinski ‘was not hard to break;’ that ‘He 
did not care what he did. He knew the cops were going to break him 
down.’ And he added (292 N. Y. 360, 55 N. E. 2d 364): ‘Why this 
talk about being undressed? Of course they had a right to undress him 
to look for bullet scars, and keep the clothes off him. That was quite 
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proper police procedure. That is some more psychology — let him sit 
around with a blanket on him, humiliate him there for a while; let him 
think he is going to get a shellacking.’ ” 

“If we take the prosecutor at his word, the confession of October 
23rd was the product of fear — one on which we could not permit a per- 
son to stand convicted for a crime.”"*? 

Frankfurter, J., the fifth judge making up the majority for reversal 
of Malinski’s conviction, did not plant his concurrence specifically upon 
the admission of the October 23rd confession, but held that the circum- 
stances of the securing and the use of the “confessions” showed in com- 
bination a denial of due process.'®’ The Chief Justice and Justice Rob- 
erts, Reed, and Jackson dissented on the grounds that the October 23rd 
confession was not used as substantive evidence and that if it was, the 
presecutor’s “inept” admission of coercion should not outweigh the 
jury’s finding, on ample evidence, that it was voluntary." 

As appears from the foregoing survey of the cases, the scope of 
review in the United States Supreme Court of findings of facts as to 
“voluntariness” by the judges and juries in the state courts has not been 
precisely defined.'""!’ Some expressions in the Lisenba and Lyons cases, 
supra, support rather nebulously the view that such findings supported 
by substantial evidence are conclusive. It is submitted, however, that 
Mr. Justice Black’s clear-cut pronouncement in the Chambers case,'"!”’ 
discussed above, that “we must determine” this issue “independently by 
review of the facts,” more accurately describes the actual procedure 
followed by the high court in these cases, and tempered as such a review 
should be with “alert deference”''™”’ for the state findings, it is believed 
that such an “independent” inquiry is essential if effective safe-guarding 
of due process against the abuses of the third-degree is to be maintained. 

(f) The New Federal Doctrine of the Inadmissibility in Federal 
Trials of Confessions Secured While the Accused Is Unlawfully De- 
tained in Violation of Federal Arraignment Statutes. Perhaps as a re- 
sult of the court’s observation, in its review of state cases, of the evils of 
third degree practices, the Supreme Court of the United States, in two 
cases decided together in 1943, announced a new policy in respect to 
the use of confession in Federal criminal trials. In the McNabb‘'? 
case the defendants were five members of a clan of Tennessee moun- 
taineers who made and sold illicit whiskey. An informer led revenue 
officer at night to a rendezvous in a graveyard near the McNabb settle- 
ment. There they found the whiskey which was to be delivered, but 
the \icNabbs disappeared in the darkness. One of the officers going too 




















far in pursuit was shot and killed. The next day, Thursday, several of 
the McNabbs were arrested by the Federal officers, brought to Chatta- 
nooga and paced in a detention room, and finally in jail. They were 
questioned intermittently but extensively, separately and together, un- 
til the following Saturday, and three of them made incriminating state- 
3 ments. During this time, so far as the record showed,'"!*’ they were 
not brought before a United States commissioner or judge, and were not 
given access to family, friends, or counsel. They were prosecuted in 
the Federal court for murder of an officer engaged in the performance 
ro of duty, and the three who confessed were convicted, principally on 
Is the evidence of these statement. The opinion of the Court for reversal, 
written by Frankfurter, J., leaves wide scope for differing interpreta- 
tions. It stresses at the outset the distinction between the power of the 
Federal Supreme Court to maintain “civilized standards of procedure 
and evidence” in Federal tribunals and the more limited review of state 
convictions under the due process clause. The opinion the refers to the 

















Federal statutes requiring the prompt production of a person arrested 
before the nearest judicial officer for hearing, commitment or bail,'''” 
points out that their purpose is the prevention of secret interrogation 
and third-degree practices, and refers to the English rules, hereinabove 
discussed, relating to the interrogation of prisoners. It proceeds: “The 
circumstances in which the statements admitted in evidence against the 
petitioners were secured reveal a plain disregard of the duty enjoined 
by Congress upon federal law officers. Freeman and Raymond McNabb 
were arrested in the middle of the night at their home. Instead of being 
brought before a United States commissioner or a judicial officer, as the 
law requires, in order to determine the sufficiency of the justification 
for their detention, they were put in a barren cell and kept there for 
j fourteen hours. For two days they were subjected to unremitting ques- 
i tioning by numerous officers. Benjamin’s confession was secured by de- 
taining him unlawfully and questioning him continuously for five or six 
hours. The McNabbs had to submit to all this without the aid of friends 
or the benefit of counsel. The record leaves no room for doubt that the 
questioning of the pecitioners took place while they were in the custody 


























of the arresting officers and before any order of commitment was made. ‘ 
| Plainly, a conviction resting on evidence secured through such a flag- f 
rant disregard of the procedure which Congress has commanded cannot 4 
be allowed to stand without making the courts themselves accomplices ¢ 
in willful disobedience of law. Congress has not explicitly forbidden fi 






the use of evidence so procured. But to permit such evidence to be 
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made the basis of a conviction in the federal courts would stultify the 
policy which Congress has enacted into law.”(") 

Does this mean that the fact that the statements were taken at a 
time when the detention was illegal because of the delay in arraignment 
was sufficient to require their exclusion, or were the additional pressures 
of protracted questioning and denial of access to friends and counsel 
essential to that result? Doubtless the answer is that the court was in- 
tending to decide only the case before it, wherein all those abuses were 
combined. But the emphasis on the failure to produce for committal (a 
failure which as we have seen had not been regarded by the state decis- 
ions as ground for excluding the confession) carries a strong suggestion 
that this would alone have been sufficient to exclude.‘''*? 

The Anderson case‘''*’ was similar, except that the detention was 
by state officers, seemingly acting at the instance of Federal officers, 
who conducted the questioning. The Federal offense was damage to 
government property by union miners on strike. The court held that 
the failure to produce the prisoners for committal, as required by the 
Tennesee statute, coupled with the circumstances of unlawful arrest, 
protracted questioning by Federal agents, and the holding of the pris- 
oners i7conmnnicado, required the exclusion of the confessions. 

Some of the lower Federal courts gave an extreme interpretation 
of these decisions as requiring that a confession given before arraign- 
ment be excluded, though no pressure to confess appeared, and though 
the arraignment was promptly made.''*"' Such results were justifiably 
alarming to enforcement officers. The Mitchell case,‘*"’ decided in 
1944, marked out one clear and needed limitation upon the McNabb 
doctrine, namely that delay in arraignment occurring after the confes- 
sion will not be a reason for exclusion, where the confession was volun- 
tarily made after the arrest but before the time for prompt arraignment 
had elapsed. The opinion still leaves open the question, mentioned 
above, whether other forms of pressure such as protracted questioning 
or holding inconmmnmicado must combine with the mere illegal deten- 
tion to render the confession incompetent. The eventual conclusion 
may be that the illegal detention itself is such a substantial form of pres- 
sure as to warrant the exclusion, as a matter of general policy, of a con- 
fession elicited during its continuance. It has been pointed out that the 
argument here is stronger for exclusion than in the case of evidence se- 
cured by illegal search and seizure'’**’ or by unlawful wire-tapping,''**’ 
for here the illegal acts may well affect the credibility of the evidence, 


while in the other instances they do not.'!**’ 
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The future of confessions. The decisions which condemn convic- 
tions in state courts on involuntary confessions as denials of due process 
have declared doctrines which are binding on state courts and state leg- 
islatures as well. Already they have made their impress on state decis- 
ions. For example, we now find the state courts reversing convictions 
on the ground that the confession was secured by protracted question- 
ee 

What of the future of the doctrine of the McNabb case which ex- 
cludes a confession secured by Federal officers during an unlawful de- 
lay in arraignment? Will this rule be abrogated by legislation or will 
its domain be extended to prosecution in state Courts? The McNabb 
case was greeted with a fiercer critical barrage than any other recent 
Federal decision in the field of criminal procedure. The Hobbs bill"** 
was drafted to repeal the doctrine. An attempt to embody the holding 
in the new Federal Rules of Criminal Procedure failed.‘'**’ The exist- 
ence of a genuine need in law enforcement for a brief period of private 
interrogation of suspected persons by the police has been suggested.''**’ 
But the McNabb doctrine as limited and applied in the Mitchell case"**’ 
does not forbid such questioning in the interval between arrest and 
prompt compliance with the arraignment statute. Under the Federal 
and state statutes which require production of the prisoner “immediate- 
ly” or “forthwith,” any detention for interrogation, however brief, may 
be questioned. Probably the interests of civil liberty and of effective 
investigation of crimes can best be balanced by a relaxing of the require- 
ment for “immediate” production. “Within a reasonable time,” sug- 
gested by Attorney General Biddle’ seems to leave too wide a dis- 
cretion in the arresting officer. “Without unnecessary delay,” the pro- 
vision of the present Rule 5(a) of the Federal Rules of Criminal Pro- 
cedure, gives flexibility, without too great latitude for abuse.'™*'’ Prob- 
ably a specific limit of, say, twenty-four hours, as in the English stat- 
ute,"*’ would be a desirable safeguard. 

The McNabb doctrine likewise should be codified by rule or stat- 
ute,'!**! so as to make clear whether the confession taken during illegal 
delay in arraignment is ipso facto incompetent or presumptively invol- 
untary with the burden on the government to establish that it was vol- 
untary.''*’ The former alternative seems more likely to furnish the ef- 


fective protection to suspects which was the motivating purpose of the 
McNabb decision. Whatever the solution adopted in the Federal prac- 
tice for the problem of interrogation before arraignment, it will be deep- 
ly influential in shaping the development of the practice, police and ju- 
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dicial, in the states. Though the court in the McNabb case was careful 
to point out that it was announcing a rule only for Federal prosecutions, 
some state decisions have already acknowledged the persuasive force of 
the precedent."**’ The groundwork may have been laid in judicial 
thinking for a future holding that due process of law demands the sup- 
pression of statements taken under the pressure of illegal detention."!*” 

Nevertheless, even when confined to the brief period before a 
prompt arraignment, the secret questioning by the police of a person in 
custody is still subject to dangers of pressure and abuse. England, 
schooled in a long tradition of law abidingness, has been able to go fur- 
ther as we have seen, and to require as the normal practice at least that 


questioning of suspects by the police be conducted before arrest.1*") In 
Scotland the rule is even more clear-cut. “Interrogations of arrested per- 
sons by the police are forbidden and confessions and admissions obtau:ed 
in this way are inadmissible in evidence.”'"**) Desirable as such a reform 
would be in the interest of liberty of the citizen, it could only be main- 
tained in a community where the crime rate is relatively low, where the 
police are highly efficient and trained to a strong sense of professional 


cthics, and where the community has a regard for civil rights so strong 
that it will insist upon the maintenance of these rights even in favor of 
the “least of these,” — the disreputable and the outcast. 

Whether this last step of limiting police questioning to the period 
before arrest is feasible or not, another reform in the opposite direction 
should be considered. The Wickersham Commission in 1931 reported 
that probably the best remedy for the evils of the third degree “would 
be the enforcement of the rule that every person arrsted charged with 
crime should be forthwith taken before a magistrate, advised of the 
charge against him, given the right to have counsel and then interrogat- 
ed by the magistrate. His answers should be recorded and should be ad- 
missible in evidence against him in all subsequent proceedings. If he 
choose not to answer, it should be permissible for counsel for the pros- 
ecution and for the defense, as well as for the trial judge, to comment on 
his refusal.”’?°*) Doubtless he should be informed also that he is not re- 
quired to answer.''**’ Even so, it has been suggested that the procedure 
would infringe the constitutional privilege against _ self-incrimina- 
tion.'"*") There are decisions which support this view.''* It is be- 
lieved, however, that the courts as they become more conversant with 
the history of the privilege will see that it is a survival that has outlived 
the context that gave it meaning, and that its application today is not to 
be extended under the influence of a vague sentimentality but is to be 
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kept within the limits of realism and common sense.''**’ Thus tested, 
the procedure of judicial interrogation safeguarded as suggested above 
might well secure eventual sanction by the courts. 

This procedure would remove much of the present pressure felt 
by the police to resort to the abuses of the third degree, by giving a leg- 
al opportunity for extended examination not now afforded. Neverthe- 
less it would not be a cure-all."**! A resolute suspect having the bene- 
fit of counsel is much less likely to give incriminating information in 2 
judicial hearing than under the pressures of police questioning. Absten- 
tion from third-degree abuses will still depend on the ability of the po- 
lice to protect society without resort to them.‘'*” 

Science can be a substitute for cruelty. Interrogation accompan- 
ied by measurement of emotional responses has proved its value, when 
professionally conducted and interpreted.''*”’ If adequate safe-guards 
could be provided, the questioning of suspects under narcosis might of- 
fer possibilities for protecting the innocent and discovering the 
guilry.''**’ Other methods of scientific proof, apart from examination 
of suspects, may likewise make extorted confessions unnecessary. Ex- 
amples are fingerprint, handwriting, and typewriting identification; 
firearms indentification by the use of the comparison microscope; the 
blood-grouping tests for paternity; and blood-tests to determine intox- 
ication."'**’ Manifestly, the full use of these resources for the protec- 
tion of society against crime can only be accomplished by a well-select- 
ed, professionally-trained body of law enforcement officers. Notable 


examples prove that such a service can furnish a career attractive to 
young men of integrity, talent, and public spirit. A general demand for 
higher standards of personnel and administration in law enforcement, 
for officers who can respect individual rights and at the same time de- 
fend the community, will come with the widening of popular under- 
standing of the problem. Therein lies the duty and the opportunity of 
our profession. 


FOOTNOTES 

1. Wigmore, J. H.: Evidence, ed. 3, Boston, Little, Brown and Company, 1940 
vol. 3, pp. 822. 

2. Of course, confessions share all the risks of out-of-court statements generally 
in Fespect to the danger of fabrication, or of error in reporting the terms of the state- 
ment. These dangers and errors are greatest, manifestly, in respect to alleged oral con- 
fession, and the Texas statute guards against this by requiring statements of persons un- 
der arrest to be written and signed if they are to be admitted, Code Crim. Proc. (1925) 
art. 727. 
3. Gross, Hans: Criminal Psychology, ed. 2, Boston, Little, Brown and Com- 
pany, 1905, $8, pp. 30-36 (published in translation in 1911 as one of the volumes in the 





Admissibility of Confessions 





Modern Criminal Science Series). This passage is one of the classical discussions of the 
dangers of false confessions and the precautions to be taken by the investigator. 

4. Burtt, H. E.: Legal Psychology, New York, Prentice-Hall, 1940, c. 8, Con- 
fessions, p. 174. 

s. Arnold, G. F.: Psychology Applied to Legal Evidence, ed. 2, Calcutta, Thack- 
er, Spink & Company, 1913, p. 336; Jacoby, G. W.: The Unsound Mind and the Law, 
New York and London, Funk and Wagnalls, 1918, p. 236; Burtt, H. E., op. cit. supra f. 
n. 4, p. 173. For other references to the danger of pathological confessions, see Inbau, 
F. E.: Lie Detection and Criminal Interrogation, Baltimore, The Williams and Wil- 
kins Company, 1942, pp. 113, 114; Healy, W.: The Individual Delinquent, Boston, Lit- 
tle, Brown and Company, 1915, § 349, pp. 749 et seq.; and Healy, W., and Healy, M. T.: 
Pathological Lying, Accusation and Swindling, Boston, Little, Brown, and Company, 
1926, pp. 203, 224. 233. The most comprehensive discussion and collection of materials 
upon the motivation and trustworthiness of confessions is to be found in Wigmore, J. 
H.: The Science of Judicial Proof, ed. 3, Boston, Little, Brown and Company, 1937, 

273-277. An extensive discussion in rather popular vein is the essay entitled “Untrue 


BY 


Confessions” in Munsterberg, H.: On the Witness Stand: Essays in Psychology and 
Crime, New York, Doubleday, Page and Company, 1909, pp. 135-172. 

6. Id, at pp. 145-148. 

7. Winsley, F. P.: Detective Days, 1931, pp. 54, 263, cited Wigmore, J. H., in 
op. cit. supra, f. n. 5, p. 621. 

8. Healy, W., op. cit. supra, f. n. 5, pp. 729 et seq. 

g. These striking over-statements make the point: “Love, loyalty, honesty, re- 
ligion and patriotism, though firm as a rock, may lapse and fall. A man might have 
been counted on for one of these qualities ten times with safety, and on the eleventh, 
he might collapse like a house of cards. Count on egoism and laziness a hundred or a 
thousand imes and they are as firm as ever. More simply, count on egoism — for lazi- 
ness and conceit are only modifications of egoism. The latter alone then should be the 
one human motive to keep in mind when dealing with men. . . Egoism is the best cri- 
terion of the presence of veracity.” Gross, H., op. cit. supra f. n. 3, pp. 27, 28. 

ga. Compare the following statement of Lord Sumner in Ibrahim v. The King, 
App. C. 299, 611 (1914): “Even the rule which excludes evidence of statements made 
by a prisoner, when they are induced by the hope held out, or fear inspired, by a per- 
son in authority, is a rule of policy. ‘A confession forced from the mind by the flat- 
tery of hope or by the torture of fear comes in so questionable a shape, when it is to 
be considered as evidence of guilt, that no credit ought to be given to it:’ Rex v. War- 
wicksball (Warickshall) (1783), 1 Leach, 263 (168 E. R. 234). It is not that the law 
presumes such statements to be untrue, but from the danger of receiving such evidence 
judges have thought it better to reject it for the due administration of justice: Reg. v. 
Baldry (1852), 2 Den. Cr. C. 430, at p. 445.” 

10. The two most enlightening discussions of third-degree practices are Hopkins, 
E. J.: Our Lawless Police, New York, The Viking Press, 1931 (See especially c. 3, 
“Club, Blackjack, and Gun”) and National Commission on Law Observance and En- 
forcement, Report No. 11, Lawlessness in Law Enforcement, Washington, United 
States Government Printing Office, 193: (the “Wickersham Report”). See also La- 
vine, E. H.: The Third Degree, New York, The Vanguard Press, 1930 (a superficial 
but lively account by a New York police reporter); Barnes, H. E., and Teeters, N. K.: 
New Horizons in Criminology, New York, Prentice-Hall, 1943, pp. 276-282 (an excel- 
lent brief discussion of the evil and suggested remedies). See also Kutz, I. H.: Trial 
by Torture, U. S. L. Rev. 72: 316, 1938 (brief, cogent analysis of the problem); Booth, 
B.: Confessions and Methods Employed in Procuring Them, So. Calif. L. Rev. 4: 83, 
1930 (gives results of questionnaire addressed to California officers as to practices in 
securing confessions). 

Decisions involving extorted confessions are collected and discussed in Notes, Va. 
L. Rev. 8: 527, 1922; Harv. L. Rev. 43: 617, 1930; Boston U. L. Rev, 18: 630, 1938. See 





216 Cuarvtes T. McCormick 








Decennial Digests, Criminal Law,Key n. 522 (Threats and fear). 

11. White v. State, 93 Tex. Cr. 532, 248 S. W. 690 (1923) (also whipping and 
threat of “shocking machine”). 

12. Dickson v. Commonwealth, 210 Ky. 350, 275 S. W. 805 (1925); Thompson v. 
State, 124 Tex. Cr. 440, 63 S. W. 2d 849 (1933). 

13. State v. Nagle, 326 Mo, 661, 32 S. W. 2d 596 (1930). 

14. Rowe v. State, 98 Fla. 98, 123 So. 523 (1929). 

15. Fisher v. State, 145 Miss. 116, 110 So. 361 (1926); White v. State, 129 Miss. 
#82, 187, 91 So. 903, 24 A. L. R. 699 (1922). 

16. Brown v. Mississippi, 297 U. S. 278 (1936). 

17. New York Times, November 23, 1929, cited in Note, Harv. L. Rev. 43: 617, 
619 f. n, 21, 1930 (incident in Arkansas); Hopkins, E. J., op. cit. supra f. n. 10, p. 220 
fuse of “electric monkey” in Dallas before 1925, discontiued since that time). 

18. People v. Spranger, 314 Ill. 602, 145 N. E. 706, 710 (1924). 

19. Rice v. State, 204 Ala. 104, 85 So. 437 (1920); Thomas v. State, 169 Ga. 182, 
149 S. E. 871 (1929). 

20. Davis v. United States, 32 F. 2d 860 (CCA goth 1929) (Indian suspected of 
murder was taken to morgue and questioned there at side of corpse of victim); People 
v. Lipsezinsko, 212 Mich. 484, 180 N. W. 617 (1920) (illiterate Polish woman, arrested 
for the murder of a nun, taken to a cell, lighted by candles, where the skeleton of the 
victim, arranged so that it could be manipulated, was placed; conviction affirmed). 

21. See State v. Woo Dak San, 35 N. M. 105, 290 P. 322 (1930) (conviction af- 
firmed because it did not appear that defendant was so confirmed an addict that depri- 
vation would be compulsive). 

22. Ziang Sung Wan v. United States, 266 U. S. 1 (1924) (extended questioning 
of suspect who was suffering with spastic colitis); People v. Clark, 55 Cal. App. 42, 203 
P. 781 (1921) (woman questioned during two-week period, though she was in such 
condition, mentally and physically, that she had to be assisted into the room, and have 
her head covered with wet towels, in order to answer questions). 

23. People v. Vinci, 295 Ill. 419, 129 N. E. 193 (1920) (interrogation almost con- 


> 


tinuous for four nights and three days); State v. Doyle, 146 La. 973, 84 So. 315 (1920) 
questioned 40 hours out of 53), and other cases cited in Note, Harv. L. Rev. 43: 617, 
621, f. n. 42, 1930. The most striking recent instance is Ashcraft v. Tennessee, 322 U. S. 
143 (1944) (officers in relays questioned prisoner almost continuously for thirty-six 
hours). 

24. Commonwealth v. Jones, 297 Pa. 326, 146 A. gos (1929). 

25. State v. Ellis, 294 Mo. 269, 242 S. W. 952 (1922). 

26. The Wickersham Report, op. cit. supra f. n. 10, pp. 22-24. 

27. id. at p. 153. 

28. Cases in State Supreme Courts indexed under Criminal Law, Key n. 522 
(Confessions, Voluntary Character, Threats and Fear) in the Current Digests are as 
follows: 

Year Affirmed Reversed Year Affirmed Reversed 
1926 3 1936 
1927 1937 
1928 1938 
#928 1939 
1930 1940 
9931 1941 
1932 1942 
1933 1943 
1934 1944 
1935 1945 


Nw NN NA Ww NH Nm 


~n bh = OWW WY & w 
nAa-r rPRPwW OM SF HW 


Toral 





Admissibility of Confessions 217 





During the same period 1926-45, there appear decisions of the Supreme Court of 
the United States as follows: 
Year Affirmed Reversed 
1936 
1940 
194i 
1942 
1944 


Total 
Succssive appeals of the same case are separately counted. 

29. New England seems to be the only section where evidence of the evil does 
not appear in the appellate reports, The Wickersham Report, op. cit. supra f. n. 10, p. 
53. 
30. Borchard, E. M.: Convicting the Innocent, Garden City, New York, Garden 
City Publishing Co., 1932. 

31. These are the cases of the Boarn brothers, id. at pp. 14, 17; J. B. Brown, id. 
at pp. 32,,36 (but accused denied making the confession); John A. Johnson, id. at pp. 
110, 112 (confession due to fear of mob violence); Ernest Lyons, id. at pp. 144, 146 
(confession after conviction); Stielow and Green, id. at pp. 241, 243 (confession in 
presence of several officers, accused denied making it); Thorvik and Hughes, id. at pp. 
276, 277 (perjured evidence by officer as to confession); and James Willis, id. at pp- 
359, 360 (untrue plea of guilty). See Borchard’s comments on these cases, id. at pp. 


371, 372 
See the writer’s discussion of the distinction between competency and priv- 


> 
> 


ilege, The Scope of Privilege in the Law of Evidence, Tex. L. Rev. 16: 447, 451, 1938. 
3. See Wigmore, J. H., op. cit. supra f. n. 1, vol. 7, § 2070-2073; Notes, Journal 
Crim. L. 31: 457, 1940; Geo. L. J. 29: 247, 1940; Harv. L. Rev. 4: 335, 1940; Temp. U. 
L. Q. 17: 189, 1942-3; Va. L. Rev. 29: 1070, 1943. 


> 
> 


34. See Wigmore, J. H., op. cit. supra f. n. 1, vol, 7, 8 2070; Phipson, S. L.: Evi- 
dence, ed. 8, London, Sweet & Maxwel, Ltd., Toronto, The Carswell Co., 1942; p- 249. 
Halsbury’s Laws of England, ed. 2, London, Butterworth & Company, 1933, vol. 9, 
Criminal Law — Crown Practice, pars. 268, f. n. g, and 291, f. n. 7. 

35. See the elaboration of this premise in State v. Johnson, 95 Utah 572, 83 P. 
2d 1010, 1014, 1015 (1938). 

36. In addition to the discussion herein above, see the quotations pro and con 
from cases and text-writers collected in Wigmore, J. H., op. cit. supra, f. n. 1, § 866. 

37- See the remarks of Judge Learned Hand in Daeche v. United States, 250 F. 
366, 571 (CCA 2d 1918) (“That the rule (requiring corroboration of confessions) has 
in fact any substantial necessity in justice, we are much disposed to doubt . . . it seems 
to use that such evils as it corrects could be much more flexibly treated by the judge 
wel... "). 

It is submitted that hard-and-fast rules requiring corroboration are as likely to ob- 
struct the punishment of the guilty as they are to safeguard the innocent. Much more 
effective in protecting the innocent would be the abolition of the rule that the court on 
appeal in a criminal case cannot consider the justice of the conviction if there is evi- 
dence to support it. An adequate power of review on he facts and on the justice of 
the result would lessen the urge to resort to such mechanical rules as grounds for re- 
versing an unjust conviction, 

38. /d., 5 (conspiracy to destroy merchant vessels in war-time by planting 
bombs); lowa Code (1931) § 13903 (“The confession of the defendant unless made in 
open court, will not warrant his conviction, without evidence that the offense charged 
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tarily and not as part of the confession itself, they would certainly seem to give per- 
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of guilt at preliminary hearing before magistrate), but see adverse comment in Note, 
Harvard L. Rev. 54: 335, 1940-1. Contra, Gulotta v. United States, 113 F. 2d 683 (CCA 
8th 1940), syl. 9 (false representation by accused, in registration for voting, that he was 
a United States citizen, not sufficiently corroborated, as to falsity, by statement in dec- 
laration of intention to become a citizen that he was born in Italy, and by his delivery 
of a passport reciting the same fact), and see critical comment, J. Crim. L. 31: 457, 
LQ4O-41. 

There have been expressions by judges in some opinions which might suggest that 
even the third element also, namely the connection of the defendant with the crime, 
must be shown by evidence apart from the confession, but there seems to be no sub- 
stantial support in the decisions for this view. State v. Bass, 251 Mo. 107, 157 S. W. 782 
(1913), explained and discredited in State v. Hawkins, Mo., 165 S. W. 2d 644 (1942) 
syl. 6, 7; and see Nicholson v. State, Tex. Cr. 20 S. W. 2d 762 (1929) (doubting); 
Wigmore, J. H., loc. cit. supra; this f. n. but the trend of decision in Texas supports 
the prevailing view. McGinty v. State, 134 Tex. Cr. R. 539, 116 S. W. 2d 713 (1938), 
syl. 4, and cases cited therein. This would relegate the confession, even though satis- 
factorily proved to have been voluntarily made, to a minor role indeed. A recent Texas 
decision, however, seems to go even beyond this doctrine in holding, in an embezzle- 
ment case against a receiver, in which the accused made a full confession in his re- 
ceiver’s report, that the state failed because it did not prove, outside the confession, 
that the embezzlement occurred within the period of limitation. East v. State, 146 Tex. 
Cr. 396, 175 S. W. 2d 603 (1942), syl. 10. ; 
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4o. e. g., State v. Johnson, 95 Utah 572. 83 P. 2d toro (1938) (extended discussion 
of the medical testimony as to condition of child’s body, relied on to corroborate moth- 
er’s confession that she strangled child, held insufficient). Other such cases in which 
the corroboration was held sufficient: Warmke v. Comm., 297 Ky. 649, 180 S. W. 2d 
872 (1944); Comm. v. Lettrich, 346 Pa. 497, 31 A. 2d 155 (1943), noted in Va. L. Rev. 
29: 1070, 1942-43. 

41. See, e. g., Campbell, L. C. J., in Scortt’s Case, 1 D. & B. 58, 169 Eng, R. R. 913 
(1856): “It is a trite maxim that the confession of a crime, to be admissible against the 
party confessing, must be voluntary; but this only means that it shall not be induced 
by improper threats or promises, because under such circumstances the party may have 
been influenced to say that which is not true, and the supposed confession cannot be 
safely acted on.” and other passages quoted in Wiigmore, J. H., op. cit. supra f. n. 1, 

§22-826. 

42. See, e. g., Parker v. State, 46 Tex. Crim. 461, 470, 80 S. W.. 1008 (1904) (where 
the accused while under arrest was questioned by the county attorney, his consequent 
statement was held inadmissible, because elicited by “a severe cross-examination”), Com- 
pare the statement by Lehman, J., in Peopie v. Mummianl, 258 N. Y. 394, 397, 180 N. F. 
94 (1932): “Whatever the rule may be in other jurisdictions Abram v. United States, 
168 U. S. 532), our law does not require that a confession to be admissible shall be spon- 
taneous utterance made by a defendant to relieve his conscience.” 

43. See e. g., People v. Shelton, 388 Ill. 56, 57 N. E. 2d 473, 477 (1944) where the 
court quoted approvingly from an earlier case as follows: “A confession is regarded as 
voluntary when it is made of the free will and accord of the accused without fear of 
any threat of harm or without promise or inducement by hope of reward. It need not 
be spontaneous and it is not necessary that it be wholly made upon the suggestion of 
the accused.” See also Wigmoe, J. H., op. cit. supra, f. n. 1, § 825, 826. 

44. See, e. g., Brown v. State, Ark. , 184 S. W. 2d 805 (1945), svl. 3 (il- 
literate laborer’s confession received where no showing of force, threats, or promised 
leniency, though accused testified — it is not clear whether the upper court accepted it 
as true — that the officers “cussed him” and thus put him in fear). 

45. Ruhl v. United States, 148 F. 2d 173 (CCA 1oth 1945) (accused claimed such 
a threat was made; officers denied it; court held, if made, incredible that under the cir- 
cumstances it would cause him to confess). 

46. Gray v. United States, g F. 2d 337 (CCA goth 1924), syl. 8; People v. McFar- 
land, 386 Ill. 122, 53 N. E. 2d 884 (1944), svl. 4; State v. Seminary, 165 La. 67, 115 So. 
370 (1928), syl. 6, Comm. v. Szezepanek, 235 Mass. 411, 126 N. E. 847 (1920), svl. 2; 
State v. Haskins, 327 Mo, 313, 36 S. W. 2d gog (1931), syl. 3, 4. 

“The mere questioning of a suspect while in the custody of police officers is not 
prohibited either as a matter of common law or due process.” Lyons v. Oklahoma, 322 
U.S. 596, 601, 64 S. Cr. 1208, 88 L. Ed. 1481 (1944) (State court conviction attacked for 
want of due process, affirmed). 

47. People v. Klyczek, 307 Ill. 150, 138 N. E. 275 (1923), syl. 4 (citing cases); 
State v. Haskins, op. cit. supra, f. n. 46, svl. 3. 

48. People v. Nagle, 25 Cal, 2d 216, 153 P. 2d 344 (1944); People v. McFarland, 
386 Ill. 122, 53 N. E. 2d 884 (1944), syl. 4. 

49. State v. Wickman, 39 N. M. 1:98, 43 P. 2d 933 (1935), syl. 5; People v. Doran, 
246 N. Y. 4o9, 159 N. E. 379 (1927), svl. 5; O'Neil v. State, 38 Okl. Cr, 391, 262 P, 218 
(1928), syl. 3; Comm. v. Cavalier, 284 Pa. 311, 131 A. 229 (1925), syl. 1 (14-year-old- 
boy questioned for 4 hours). 

50. People v. Nagle, Joc. cit. supra f. n. 48 (prisoner held incommunicado for 
three days before making statement); Cahill v. People, 111 Colo. 29, 137 P. 2d 673 (1943) 
syl. 15; Cates v. State, 118 Tex. Cr. 35, 37 S. W. 2d 1031 (1930), syl. 3; and cases cited 
in Decennial Digests, Crim. Law, Key no. 519 (8); Note, A. L. R. 94: 1036, 1935. 

Most state courts, moreover, since the McNabb case have declined to adopt its doc- 
trine so as to invalidate confessions taken by state officers before arraignment. See, ¢. 
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g., State v. Browning, 206 Ark. 791, 178 S. W. 2d 77 (1944); Finley v. State, 153 Fla. 
394, 14 So. 2d 844 (1943); State v. Collett, 58 N. FE. 2d 417, 425 (1944), and see Pressley, 
H.: Comment, Tex. L. Rev. 22: 473, 479, 1944. , 

51. See Wigmore, J. H., op. cit. supra f. n. 1, § 861; Note, Voluntariness as 2 
Question for Jury, A. L. R. 85: 870, 1933, where the states are classified; Decennial Di- 
gests, Crim. Law, Key no. 532. 

52. See, e. g., Davis v. State, 182 Ark. 123, 30 S. W. 2d 830 (1930); State v. Hub- 
bard, 351 Mo. 143, 171 S. W. 2d 701, 705 (1943). 

53. Illustrative cases: People v. Doran, op. cit. supra, f. n. 49; Comm. v. Weiss, 
284 Pa. 105, 130 A. 403 (1925; Gipson v. State, 181 S. W. 2d 75 (1944), syl. 2; Newman 
v. State, 187 S. W. 2d 559 (1945), syl. 12. 

54. €. g., Moss v. State, 19 Ala. App. 85, 96 So. 451 (1923) (improper to charge 
jury to disregard confession if they find it involuntary); Reedy v. State, 246 Ala. 363, 
20 So. 2d 528 (1945), syl. 6; People v. Fox, 319 Ill. 606, 150 N. E. 347 (1925) (compe- 
tency not to be submitted to jury); State v. Compo, 108 N, J. L. 499, 158 A. 541, 85 A. 
L. R. 866 (Errors and Appeals, 1932); Wynn v. State, 181 Tenn, 325, 181 S. W. 2d 332 
(1944), syl. 1. 

In 1942 Kentucky adopted this practice by an amendment to its so-called Anti- 
Sweating Act providing that “The trial judge shall determine the competency and ad- 
missibility of any alleged confession under the provisions of this section from evidence 
heard by him, independent of and without the hearing of the jury trying the case.” (K. 
R. S. 422.110, Laws (1942), c. 141, §2). 

55. Upon which they may consider evidence as to voluntariness. People v. Fox, 
loc. cit. supra, f. n. 54; Hank v. State, 148 Ind. 264, 47 N. EF. 465 (1897). 

ssa. See compilation, Statutes directed against the Third Degree or Related Evils, 
in Report on Lawlessness in Law Enforcement, op. cit. supra, f. n. 10, p. 113. 

56. e. g. Tex. Code Crim. Proc. (1925) arts. 233, 234, 235, and other statutes cited 
in McNabb v. United States, 318 U. S. 332, 342 (1943). 

57. Calif. Penal Code (1927) sec, 825 (attorney); Colorado Ann. Stats. (1930) 
sec. 295 (attorney); Nevada, Compiled Laws (1929) sec. 10488 (friends or attorney); 
New Hampshire, Pub. Laws (1926) vol. 2, c. 364, sec. 8 (relatives, friends, and attor- 
ney); Ohio, Throckmorton’s Ann. Code (1930) secs. 13432-15, 13432-16 (attorney); 
Tex. Penal Code (1925) art. 1176 (counsel). 

58. Arizona, Struckmeyer’s Rev. Code (1928) sec. 4558 (willful inhumanity or 
oppression); Calif. Penal Code (1927) sec. 147 (same as last); Colorado, Ann, Stats. 
(1930) sec. 1853 (same); Georgia, Penal Code (ig26} sec. 286 (same); Idaho, Compiled 
Stats. (1919) vol. 2, sec. 8182 (same); Vermont, Gen. Laws (1917) sec. 6829 (unneces- 
sary cruelty or failure to provide with food, etc.); Wisconsin, Statutes (1929) _ sec. 
240-58 (abuse, neglect or ill-treatment). 

59. Colorado, Ann, Stats. (1930) sec. 1789 (makes it a felony); Hilinois Callaghan’s 
Stats. Ann. (1924) vol. 3, ch. 38, par. 370 (assaulting or imprisoning to induce centes- 
sion), par. 374 (threats of violence); Indiana, Burns’ Ann. Stats, (1926) sec. 2420 (vio- 
lence, threats, deprivation of food or sleep); Louisiana Wolff Consts. & Stats. (1920), 
vol. 1. p. 480 (use of threats or torture a misdemeanor); Missouri, Revised Stats. (1939) 
art. 4814 (frightening by threat, torture, or attempt to torture); Montana, Rev. Codes 
(ig2t) vol. 4, secs. 10923, 10924 (similar to last); Nevada, Compiled Laws (1929) sec. 
10488 (violence, intimidation, indignity, or threats); Washington, Remington Compiled 
Stats. (1922), vol. 1, sec. 2611 (5) (similar to last). 

60. These are compiled and summarized in Wigmore, J. H., op. cit. supra, f. n. 
5, § S31, n..2. 

61. Tex. Code Crim. Proc. (1925) art. 727: 

“810, 790 When confession shall not be used 

“The confession shall not be used if, at the time it was made, the defendant was 
in jail or other place of confinement, nor while he is in the custody of an officer, unless 
made in the voluntary statement of accused, taken before an examining court in accord- 
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ance with law, or be made in writing and signed by him; which written statement shall 
show that he has been warned by the person to whom the same is made: First, that he 
does not have to make any statement at all. Second, that any statement made may be 
used in evidence against him on his trial for the offense concerning which the confes- 
sion is therein made; or, unless in connection with said confession, he makes statements 
of facts or circumstances that are found to be true, which conduce to establish his 
guilt, such as the finding of secreted or stolen property, or the instrument with which 
he states the offense was committed. If the defendant is unable to write his name, and 
signs the statement by making his mark, such statement shall not be admitted in evi- 
dence, unless it be witnessed by some person other than a peace officer, who shall sign 
the same as a witness. O. C. 662; Acts 1907, p. 219.” 

61a. The entire confession, moreover, and not merely the part confirmed, comes 
in. Torres vy. State, 145 Tex. Cr. 365, 168 S, W. 2d 265 (1943), syl. 1. 

62. Silver v. State, 110 Tex. Cr, 512, 8S. W. 2d 144, 60 A. L. R. 299 (1929), syl. 6. 

63. Riotas v. State, 102 Tex. Cr. 258, 277 S. W. 640 (1925), svl. 3 (attempt to 
bribe an officer); Beachem v. State, 144 Tex. Cr. 272, 162 S. W. 2d 706 (1942), syl. 4 
(prisoner required to talk for purpose of comparison). 

64. Stout v. State, 142 Tex. Cr. 537, 155 S. W. 2d 374 (1941), svl. 6 (burglar, sur- 
prised by officers in the act, says, “You have got me cold turkcy this time.”). 

6s. See National Commission on Law Observance and Enforcement, Report No. 
11, Op. cit. supra f. n. 10, pp. 52, 202. Results are there given of a study of appellate 
cases from 1920 to 1930 in which third-degree methods were charged. 67 cases were 
found in which such methods were established, and 39 in which the evidence was con- 
radictory or Goubtful. Of these 106 cases, 10 arose in Texas, a larger number than in 
any other state except Illinois, in which there were 16. 

66. Kentucky Revised Stats. (1944) § 422.110: “(1) No peace officer or other 
person having lawful custody of any person charged with crime, shall attempt to ob- 
tain information from the accused concerning his connection with or knowledge of 
crime by plying him with questions, or extort information to be used against him on his 
trial by threats or other w rongful means, nor shall the person having custody of the 


b. 


accused permit any other person to do so. 
“(2) A confession obtained by methods prohibited by subsection (1) is not ad- 


missible as evidence of guilt in any court. The trial judge shall determine the com- 
petency and admissibility of any alleged confession under the provisions of this sec- 
tion from evidence heard by him, independent of and without the hearing of the jury 
trying the case. (1942, ¢. 141, 5 2).” 

67. Collins v. Comm. 296 Ky. 564, 178 S. W. 2d 9 (1944), svl. 1 (sheriff asked 
only a few questions); McClain v. Comm., 284 Ky. 359, 144 S. W. 2d 816 (1940), syl. 5, 
6 (county attorney visited jail with stenographer and asked 160 questions; no violation 
of prohibition against “plying with questions,” which prohibits persistent questioning 
carried to such extent that prisoner feels under irresistible pressure). 

68. Among the 106 third-degree cases during a ten-year period, mentioned in f. 
n. 65, supra, 4 were in Kentucky. 

69. See f. n. 46, supra. 

jo. See, e. g., Perkins, R. M.: Elements of Police Science, Chicago, Foundation 
Press, 1942, p. 45, pars. 15, 16 (questioning of suspects); Inbau, F. E., op. cit: supra t. 
n. 5, Part If. 

71. See, e. g., Fosdick, R. B.: European Police Systems, New York, The Century 
Company, 1916, p. 309 (German practice of interrogating suspects, contrasted with 
English ) ; Gross, Hans: Criminal Investigation, ed. 3 by N. Kendal, London, Sweet & 
Maxwell, 1934, p- 74 (examination of accused; the author was the professor of criminol- 
ogy in the University of Prague); Keedy, . The Third Degree and Legal Interro- 
gation of Suspects, 1937, pp. 761, 767 (legal powers of interrogation in France). 

72. This evolution is fully recounted in Wigmore, J. H., op. cit. supra f. n. 1, 


3 817-820, 842-47. 
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73. Reg. v. Kerr, § C. & P. 176, 173 Eng. R. R. 449 (1837) (holding confession ad- 
missible though secured by police questioning, but expressing disapproval of the prac- 
tice: by Park, J.); R. v. Thornton, 1 Moody C. C. 27, 168 Eng. R. R. 1171 (1824) 
(statement held admissible, but three judges dissented); R. v. Wild, 1 Moody C. C. 452, 
168 Eng. R. R. 1341 (1835) (similar to Reg. v. Kerr, serpra; Reg. v. Gavin, 15 Cox Crim. 
C. 656 (n. p., 1885) (A. L. Smith, J.: “When a prisoner is in custody, the police have 
no right to ask him questions. Reading a statement over, and then saying to him, “What 
have you to say?’ is cross-examining the prisoner and therefore I shut it out.”) 

74. 3 F. & F. 822, 823, 176 Eng. R. R. 376 (n. p., 1863). 

75. See, e. g., Ibrahim v. The King, op. cit. supra f. n. 9a, pp. 599, 610, 611, R. v. 
Stein, 3 D. L. R. 792, 806-812 (Ct. App., Man. 1928) (Opinion of Trueman, J. reviews 
prior cases). Other cases are collected in Wigmore, J. H., op. cit. supra f. n. 1, $847, 
n. 10. 

76. R.v. Voisin, 1 K. B. 531 (1918) Phipson, S. L., op. cit. supra fun 34, p. 251 

77- 1K. B. at 539 (1918); Wigmore, J. H., op. cit. supra f. n. 1, p. 294. In 1918 
five additional rules were added by the judges including the following: “(7) A prison- 
er making a voluntary statement must not be cross-examined, and no questions should 
be put to him about it except for the purpose of removing ambiguity in which he has 
actually said. For instance, if he has mentioned an hour without saying whether it 
was morning or evening, or has given a day of the week and a day of the month which 
do not agree or has not made it clear to what individual or what place he intended to 
refer in some part of his statement, he may be questioned sufficiently to clear up the 
point.” Taylor, Pitt: Evidence, ed. 12, London, Sweet & Maxwell, limited; Toronto; 
The Carswell Co. limited, 1931, vol. 1, pp. 557, 558. 

78.“ * * * * In 1928, Miss Irene Savidge and Sir Leo Money were arrested by two 
constables while sitting on a bench in Hyde Park. They were charged with behaving 
in the park in a manner reasonably likely to offend against public decency. After in- 
vestigation by a magistrate the charge was dismissed with costs against the police. A 
few days later the Home Secretary was questioned in the House of Commons about 
these proceedings, * * * * An inquiry was instituted by the director of public prose- 
cutions. * * * * Accordingly, he directed the chief inspector to see Miss Savidge and 
get a full statement from her as to the facts of her acquaintance with Sir Leo Money. 

“Two sergeants and a woman inspector called at Miss Savidge’s place of employ- 
ment, and with her employer’s consent asked her to come to an inquiry that afternoon 
at Scotland Yard. She went voluntarily, * * * * The examination apparently took 
about four hours. Tea was served about 4 o’clock. During tea the actual taking of the 
statement was suspended for a few minutes, but conversation continued and Miss Sav- 
idge and the two officers each smoked a cigarette. Shortly after 6:30 Miss Savidge (sic) 
was driven home and the Chief Inspector accompanied her into the house, and was in- 
troduced to her mother, and all three joined in a friendly conversation, * * * * A mem- 
ber of the House of Commons shortly thereafter proposed the discussion of a matter 
of urgent public importance, namely, ‘the circumstances under which the Metropolitan 
Police conveyed a young woman named Miss Savidge to Scotland Yard, and without 
giving her the opportunity to communicate with her friends or legal advisors subject- 
ed her to close and persistent exxamination regarding a case already tried and dealt with 
by the court. 

“As a consequence of this motion, a tribunal of three was appointed by the Home 
Secretary to investigate the action of the police in connection with their interrogation 
of Miss Savidge. * * * 

“Because of these criticisms of the police, a Royal Commission of eight members 
was established to investigate the entire field of police powers and procedure, and made 
the Report from which we have frequently quoted. Both the original incident and its 
sequel illustrate the sensitiveness of English opinion to even a suggestion of oppression 
by the police. * * * * ” National Commission on Law Observance an Enforcement, 
Report No. 11, op. cit. supra f. n. 10, p. 259. See also Howard, P.: Criminal Justice in 











England, New York, The Macmillan Company, 1931, pp. 229-231. 

79. Quoted, Wigmore, J. H., op. cit. supra f. n. 1, Pp. 295. 

a. . the Home Secretary, with the approval of the Judges, issued a circular 
dated anes 24, . (536053 729), intended to remove any difficulties or divergences of 
opinion as to the meaning of the Rules such as may have existed in the past. His Maj- 
esty’s Judges advised that — 

: ‘Rule (3) was never intended to encourage or authorize the questioning or 
cross-examination of a person in custody after he has been cautioned, on the sub- 
ject or the crme for which he is in custody, and long before this Rule was formu- 
lated, and since, it has been the practice for the Judge not to allow any answer to 
4a question so improperly put to be given in evidence; but in some cases it may be 
proper and necessary to put questions to a person in custody after the caution has 
been administered, for instance, a person arrested for a burglary may, before he is 
formerly charged, say, ‘I have hidden or thrown the property away’ and after cau- 
tion he would properly be asked “Where have you hidden or thrown it?’; or a per- 
son, before he is formerly charged as a Habitual Criminal, is properly asked to give 
an account of what he has done since he last came out of prison. Rule (3) is in- 
tended to apply to such cases and, so understood, is not in conflict with and does 
not qualify Rule (7) which prohibits any question upon a voluntary statement ex- 
cept such as is necessary to clear up ambiguity.’ ” 

Phipson, S. L., op. cit. supra f. n. 34, p. 252. As in the previous rules, the language is 
tortuous and the approach indirect. The judges, one conjectures, are not as sure that 
the police should not question as the Commission was. A late case, however, in which 
the question of admissibility is touched obliquely shows the present disfavor of police 
questioning. R. V. Treacey, 2 All Eng. L. R. 229 (Ct. App. 1944), svl. 3 

81. 297 U.S. 278 (1936). 

82. Moore v. Dempsey, 262 U. S. 86 (1923). 

83. Powell v. Alabama, 287 U.S. 45 (1932). 

84. Mooney v. Helohan, 294 U. S. 103 (1935). 

85. op. cit. supra f. n. 81, p. 281. 

84. id. at p. 282. 

id. at p. 287. 

88. 309 U.S. 227 (1940). 

id. at p. 227, 228, footnote 2. 

go. id. at p. 228, 229. 

gi. id, at pp. 229-232, 235. 

2. id, at pp. 238, 239. It is significant that in a footnote to this passage Mr. Justice 
Black, in a brief and pointed discussion of the social effects of third-degree practices, re- 
peatedly cites and relies upon the Wickersham Commission’s Report on Lawless En- 
forcement of the Law. 

93. op. cit. supra f. n. 88, p. 240, 241. 

94. White v. Texas, 310 U.S. 530 (1940). 

95. Ward v. Texas, 316 U. S. 547 (1942). 

96. id. at p. 552. 

97. id. at p. 555. 

98. Lisenba v. California, 314 U.S. 219 (1941). 

99. id. at p. 230 

100, id. at p. 234. 

lol. id, at p. 237-240. 

102. See f. n. 81, supra. 

103. 322 U.S. 143 (1944). A similar result was reached on a subsequent appeal. 
Ashcraft v. Tennessee, 66 S. Ct. 544 (1946). 

104. 322 U.S. 147, 148, 154 

105, id. at p. 596. 

106, id. at p. 602, 605. 
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107. 324 U.S. 401 (1945). 
108. id. at p. 406, 407. 
109. id. at p. 417, 418. 


rio. The judges likewise divided, in a different alignment, upon another issue in 
the case. All the judges but two (Murphy and Rutledge) concluded that the denial to 


Makinski of due process by the use of a coerced confession was no ground for revers- 
ing the conviction of a co-defendant, one Rudish, who was tried jointly with Malinski 
and given the death penalty. The precautions taken by the trial judge in limiting the 
cosideration of the Octboer 27 confession to Malinski’s case were effective, they thought 
to guarantee that Rudish’s conviction did not rest on the confession. The two dissenters 
thought they were not effective. 

111. As to the court’s role generally in reviewing facts found by a state court as a 
predicate to the decision of a constitutional question, compare Norris v. Alabama, 294 
U. S. §87, 590 (1934) (Alleged racial discrimination in selecting grand jurors). “Thus, 
whenever a conclusion of law of a state court as to a federal right and findings of fact 
are so intermingled that the latter control the former, it is incumbent upon us to an- 
alyze the facts in order that the appropriate enforcement of the federal right may be 
assured.” Adam vy. Saenger, 303 U. S. 59, 64 (1938) (Full faith and credit; review of 
Texas court which denied credit to a California judgment for want of jurisdiction over 
the defendant. . . . since the existence of the federal right turns on the meaning and ef- 
fect of the California statute, the decision of the Texas court, whether of law or fact 
is reviewable here.” 

See also Smith v. Texas, 311 U.S. 128, 130 (1940) (similar to Norris v. Alabama, op. 
eit. supra f. n. 111); Hill v. Texas 316 U.S. goo, 405 (1942) (similar to last). 

There is, of course, a difference between a specific fact-finding such as a finding 
that the prisoner was or was not beaten by the police, as to which the high court might 
accord even a conclusive authority, and the sort of combination of fact-finding and 
application of a qualitative standard, such as a finding of ‘voluntariness,” which would 
only be accorded a much milder ‘deference.” 

112. op. cit. supra f. n. 88, at page 227, 229. 

13. Frankfurter, J., in Malinski v. New York, op. cit. supra f. n. 107, quoted by 
Davidson, J., in Newman v. State, 187 S, W. 2d 559, 567 (Tex. Cr. App., 1945, certior- 
ari denied by United States Supreme Court). 

114. McNabb v. United States, op. cit. supra f, n. 56. Among numerous com- 
ments, the following are especially discriminating: Harv. L. Rev. 56: 1008, 1942-43 (crit- 
ical); Waite, J. B.: Mich. L. Rev. 42: 679, 909, 1944 (critical); Minn. L. Rev. 28: 73, 
1943-44 (favorable); Pressley, H.: Texas L. Rev. 22: 473, 1943-44 (favorable); Wis. L. 
Rev. 105, 1945; Yale L. J. 53: 758, 1943-44. 

its. “It is interesting to add that in the McNabb case the Supreme Court decision 
actually rested in a misapprehension as to facts. The McNabbs were in fact arraigned 
in timely fashion, though the record did not show that the arraignment had occurred. 
There has since been a retrial with the confessions admitted by the trial court under 
the McNabb rule and convictions of manslaughter duly returned.” Testimony of At- 
torney General Biddie, Hearings on H. R. 3690, 78th Cong., 2nd Sess. (1944), p. 29. 

116. 18 U.S.C. 8 593, 595; 5 U.S. C. 300a (1940). 

117. Op. cit. supra f. n. 56, pp. 344, 345. 

i118. “When in other words a confession is obtained during a period of illegal de- 
tention, it is inadmissible under the new rule. That is all the rule in the McNabb case 
holds.” Attorney General Biddle, op. cit. supra f. n. 115, p. 28. 

119. Anderson v. United States, 318 U.S. 350 (1943). 

120. See the description by Attorney General Biddle of several unreported de- 
csiions in lower Federal Courts, op. cit. supra, f. n, 115, p. 33. 

121. United States v. Mitchell, 322 U.S. 65 (1944). The defendant was convicted 
for housebreaking and larceny in the District of Columbia. The Court of Appeals re- 
versed on account of the admission of his confession, and the Government secured cer- 
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tiorari. The following passages from the opinion (Frankfurter, J.) disclose the facts 
and holding: “In August and early October 1942, two houses in the District of Colum- 
bia were broken into and from each property was stolen, The trail of police investi- 
gation led to Mitchell who was taken into custody at his home at 7 o’clock in the even- 
ing on Monday, October 12, 1942, and driven by two police officers to the precinct 
station. Within a few minutes of his arrival at the police station, Mitchell admitted 
guilt, told the officers of various items of stolen property to be found in his home and 
consented to their going to his home to recover the property. It is these admissions 
and that property which supported the convictions, and which were deemed by the 
court below to have been inadmissible. Obviously the circumstances of disclosure by 
Mitchell are wholly different from those which brought about the disclosures by the 
\icNabbs. Here there was no disclosure induced by illegal detention, no evidence was 
obtained in violation of any legal rights, but instead the consent to a search of his 
home, the prompt acknowledgment by an accused of his guilt, and the subsequent rue- 
ing apparently of such spontaneous cooperation and concession of guilt. 

‘But the circumstances of legality attending the making of these oral statements 
are nullified, it is suggested, by what followed. For not until eight days after the state- 
ments were made was Mitchell arraigned before a committing magistrate. Undoubted- 
ly his detention during this period was illegal . . . But in any event, the illegality of 
Mitchell’s detention does not retroactively change the circumstances under which he 
made the disclosures. These, we have scen, were not elicited through illegality. Their 
admission, therefore, would not be use by the Government of the fruits of wrongdoing 
by its officers. Being relevant, they could be excluded only as a punitive measure 
against unrelated wrongdoing by the police. Our duty in shaping rules of evidence re- 
lated to the propriety of admitting evidence. This power is not to be used as an indi- 
rect mode of disciplining misconduct.” 

Black, J., dissented without opinion; Douglas, J., Rutledge, J., and Reed, J. con- 
curred in the result. 

122. Weeks v. United States, 232 U. S. 383 (1914). 

123. Nardone v. United States, 302 U.S. 379 (1937). 

Note, Minn. L. Rev. 28: 73, 76, 1943. 
5. Coker v. State, 33 S. E. 2d 171 (1945), syl. 7; People v. Goldblatt, 383 Ill. 176, 
49 N. E. 2d 36, (1943), syl. 8. 

126. This bill as amended and favorably reported, May 24, 1944, by the Judiciary 
Committee of the House of Representatives reads: 

“The failure to observe the requirement of law as to the time within which a per- 
son under arrest must be brought before a magistrate, commissioner or court shall not 
render inadmissible any evidence that is otherwise admissible.” Hearings, op. cit. supra 
f,n. 115; Report No. 1509 to accompany H. R. 3690, 78th Cong. znd Sess. (1944), p. 1. 

127. In the preliminary draft, Rule 5(a) required production before the commis- 
sioner “without unnecessary delay” and 5(b) was as follows: “Exclusion of Statement 
Secured in Violation of Rule. No statement made by a defendant in response to inter- 
rogation by an officer or agent of the government shall be admissible in evidence against 
him if he interrogation occurs while the defendant is held in custody in violation of this 
rule.” Prel. Draft, Fed. Rules Crim. Proc., p. 11. (1943), and a carefully documented 
argument in support of the proposed rule was presented. Id., at pp. 11-16. In the Sec- 
ond Preliminary Draft, 1944, Rule 5, p. 10, the quoted section of the rule was omitted, 
and so in the Rules of Crim. Proc., R. 5 (1946). 

128. Note, Yale L. J. 53: 758, 765, 1944; and see Wigmore, J. H., op. cit. supra 
f.n.1, § 851, pp. 318, 319. The last writer defends “the traditional process of lengthy 
continuous interrogations in seclusion, immediately after arrest” on the grounds that 
“an innocent person is always helped by an early opportunity to tell his whole story,” 
and that “every guilty person is almost always ready and desirous to confess, as soon as 
he is detected and arrested” and “in the case of pofessional criminals who usually work 
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in groups there is often no hope of getting at the group until one of them has ‘peached’ 
and given the clues to the police.” 

Moreover, it is urged that an even wider need for holding 2 prisoner without a 
hearing stems from the danger that a hearing of one suspect, in cases of gang crime, 
will give the alarm to the others and prevent or impede their capture. See letter of J. 
Edgar Hoover to Secretary, Advisory Commitee on Federal Rules of Criminal Proced- 
ure, opposing proposed Rule (5b), quoted by Waite, J. B., op. cit. supra f. n. 114, pp- 
679-691 (referring to cases of espionage, kidnapping, and bank robbery). See also the 
testimony of Attorney General Biddle: “In the saboteurs’ cases Mr, Hoover called me, 
I think it was Thursday night when the first saboteur was arrested. The last one was 
not arrested until 8 or g days later. If we had arraigned the first one immediately, that 
would have forewarded the other seven who were in possession of these dangerous im- 
plements. Therefore, I specifically had to disregard the law requiring me to arraign 
all of them immediately, for the preservation of the country.” Hearings, op. cit. supra 
f. n. 115, pp. 35, 36. The case referred to was Ex p. Qirin, 317 U.S. 1 (1942). Pro- 
cedures such as “investigatory imprisonment” and “prison arraignment” in cases of 
special danger have been suggested to meet these needs. Note, Yale L. J. 53: 758, 769 et 
seq., 1944. 

129. See f. n. 121, seepra. 

130. Hearings, op. cit. supra f. n. 115, p. 35. This suggestion is embodied in the 
report of the Judiciary Committee on H. R. 43, the successor to the Hobbs Bill, which 
recommends that the Federal statutory provisions for preliminary hearing be so amend- 
ed. Report N. 245, 79th Congress, 1st Sess. (March 2, 1945) 7, 8. 

131. The phrase appears in some state statutes, e. g., Calif. Penal Code, (1941) §849; 
Idaho Code Ann. (1932) § 19-515, 19-615. 

132. Summary Jurisdiction Act, 1879, 42 and 43 Vict. c. 49, § 38, cited Note, Yale 
L. J. 53: 758, 767, 1944, n. 56. California has a limit as follows, “in any event, within 
two days after his arrest, excluding Sundays and holidays.” Penal Code, § 825. 

133. The shortcomings here of the process of judicial law-making by successive 
decisions have been pointed out in Note, op. cit. supra, f. n. 132, 758, 769. 

134. Compare the wording of the latest draft of the Judiciary Committee which 
adds to the Hobbs bill (see f. n. 126, supra) this proviso: “but if it be found by the 
trial court that any person under arrest was not brought before a committing officer 
within a reasonable time this shall be prima facie evidence that any admission or con- 
fession made by him during the time of such unreasonable detention was made under 
duress.” 

135. See, e. g., the following cases, none of which, however, turned on delay in 
arraignment: Palmore v. State, 244 Ala. 227, 12 So. 2d 854 (1943) (cites McNabb case, 
but reverses for other coercive pressures in securing confession); State v. Behler, 
Idaho , 146 P. 2d 338, 340 (1944) (cites with apparent approval but holds no “un- 
necessary delay” shown); State v. Ellis, 207 La, 812, 22 So. 2d 181 (1945) (promise of 
leniency); State v. Collett, Oh. App. —, 58 N. E. 2d 417, 425, 426 (1944) recognizes 
persuasive effect of McNabb case but distinguished on ground delay did not cause con- 
fession.); Foster v. Sate, © Okla. Cr, , 152 P. 2d 929, (1944), svl. 6 (emphasizes need 
for caution in taking statements before defendant has counsel or hearing); Cavazos v. 
State, 146 Tex. Cr. 144, 172 S. W. 2d 348, 350 (1943) (refers to holding in McNabb case 
with seeming approval but reverses conviction because of protracted questioning induc- 
ing confession). 

Other cases announce their unwillingness to follow the McNabb doctrine, e. g. Hall 
v. State, 189 S. W. 2d 917, (1945), syl. 1; Bryant v. State, 197 Ga. 641, 30 S. E. 2d 259, 
263 (1944); State v. Smith, 158 Kan. 645, 149 P. 2d 600, 604 (1944). 

136. The prevalence of statutes requiring prompt arraignment in England and in 
nearly all American jurisdictions is some evidence that due process requires it. It is 
another step to say that due process requires the exclusion of confessions under pres- 
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sure of illegal detention. but the following passage from the opinion (Loring, C. J.) in 
State v. Schabert, 218 Minn. 1, 15 N. W. 2d 585, 587, 588 (1944) suggests that the step 
is a short one: “While in this state we have no statute such as the Federal statute, or 
such as most states have, requiring that the accused be immediately taken before a 
judge or magistrate, where, of course, he would be entitled to counsel * * * we believe 
that fundamental fairness to the accused requires that he should with reasonable prompt- 
ness be taken before a magistrate in order to prevent the application of methods ap- 
proaching what is commonly called the ‘third degree.’ ‘Fundamental fairness’ pro- 
hibits the secret inquisition in order to obtain evidence. Certainly, delay in arraign- 
ment is a circumstance to be considered with other facts tending to show that the ac- 
cused was subjected to pressure to obtain a confession.” 

137. See f. n. 75-80, supra, and see also the references to the English practice in 
Preliminary Draft, op. cit. supra f. n. 127, p. 15, 16; and in Note, Yale L. J. 53: 758, 767, 
7EB, 1944. 

138. Keedy, Criminal Procedure in Scotland, 1913, pp. 16, 17, 18, cited in Prelim- 
inary Draft, op. cit. supra f. n. 137, p. 14. 

139. National Commissicn on Law Observance and Enforcement, op. cit. supra 
f.n. 10, p. 5. Among the eminent lawyer members of the commission was Dean Roscoe 
Pound, who further supported this reform in an article, Legal Interrogation of Persons 
Accused or Suspected of Crime, J. Crim, L and Criminology 24: 1014, 1934. See also 
Wigmore, J. H., op. cit. supra f. n. 1, p. 320; Kauper, P. G.: Judicial Examination of 
the Accused — A Remedy for the Third Degree, Mich. L. Rev. 30: 1224, 1932. 

140. Sce the’rule proposed by Prof. J. B. Waite, a member of the Advisory Com- 
nittee, Preliminary Draft, op. cit. supra f. n. 127, p. 249. It was rejected by the Com- 
mittee. /d. at p. 253. 

igi. It was suggested by the Committee that Prof, Waite’s proposed rule (see f. n. 
140, supra) in providing for interrogation violated the privilege though it stipulated that 
he was not required to answer and that his refusal to answer could not be used against 
him. /d. at p. 253. 

142. Interrogation at preliminary hearing as violation, State v. Smith, 56 S. D. 238, 
228 N. W. 240 (1929). Compare Wigmore, J. H., op. cit. supra f. n. 1, vol. 8, § 2268 
(2), n. 6. Comment on solence as compulsion to testify, State v. Wolfe, 64 S. D. 178, 
266 N. W. 116, 104 A. L. R. 464 (1936); In Re Opinion of the Justices, 300 Mass. 620, 
is N. FE. 2d 662 (1938). See the cogent dissenting opinions in each case, and the acute 
discussion of the cases by Swope, D. M., Mich. L. Rev. 37: 777, 1939. 

143. Wigmore, J. H., op. cit. supra f. n. 142, § 2250, 2251, esp. pp. 304, 319. 

144. Thus, Prof. Keedy found evidence that in France, where preliminary judicial 
examination is authorized, the abuses of the third degree were not unknown. The Third 
Degree and Legal Interrogation fo Suspects, U. Pa. L. Rev. 85: 761, 1937. 

145. See Warner’s excellent article, How Can the Third Degree Be Eliminated, 
Pill of Rights Review 1: 24, 1940. 

146. Inbau, F. E., op. cit. supra, f. n. 5, pp. 54-59; Snyder, L. M.: Criminal Inter- 
rogation with the Lie-Detector, Eight Years’ Experience by the Michigan State Police, 
Rocky Mt. L. Rev. 15: 162, 1943. 

147. See Lorenz, W. F.: Criminal Confessions under Narcosis, Wis. Med. Journal 
31: 245, 1932 (describing use of scopolamine and of sodium amytal); Muchlberger, C. 
W.: Note, J. Crim. L. and Criminology, 26: 449, 1936. 

148. These and other techniques are described in Wigmore, J. H.: Principles of 
Judicial Proof, ed. 3, Boston, Little Brown and Company, 1935; Baker, N. F., and Inbau, 
F. E.: The Scientific Detection of Crime, Minn. L, Rev. 17: 602, 1933; Note, Scientific 
Gadgets and the Law of Evidence, Harv. L. Rev. 53: 285, 1939; Smith, H. W.: Scien- 
tific Proof and Relations of Law and Medicine, U. Chi. L. Rev. 10: 243, 1943, and 
check-list of Articles, id. at p. 369. 








